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11d.(1) Topic: Clergy-Penitent Privilege

Abrams, Norman. (2003). Addressing the tension between the clergy-communicant privilege and the duty
to report child abuse in state statutes. Boston College Law Review, 44(4/5, July/September):1127-1166.
[From an issue based on a symposium, “The Impact of Clergy Sexual Misconduct Litigation on Religious
Liberty.”]

Abrams is interim dean and professor of law, University of California Los Angeles School of Law,

Los Angeles, California. Examines the tension between priest-penitent/clergy-communicant

evidentiary privilege and imposition of a statutory reporting obligation regarding child abuse.

Finds the degree of divergence between U.S.A. states on the issue as unacceptable. Sectionlisa

detailed survey and comparison of states’ statutory schemes regarding clergy privilege, which date

to 1813, and child abuse reporting. Section 2 presents his hypothesis “to explain the variations in

state approaches to the relationship between the obligation to report and the clergy privilege.” A

key factor is how broadly the privilege is applied, i.e., both confessional communications and

spiritual-advice counseling, or confessional communications only. Section 3 “suggests a way to

resolve the quandary presented by the divergent approaches in existing law by making a proposal

for the reform of state statutes on this subject.” Analyzes full abrogation and partial abrogation

approaches from the perspective of the interests of the abused child, abuser, and clergy. Proposes:

“1) excepting from the reporting requirement privileged religiously protected communications;

and 2) despite the abrogation of the privilege at the child abuse reporting stage as to other kinds of

clergy-communicant communications (relating to spiritual advice), recognizing the privilege as to

all types of clergy-communicant communications by the perpetrator at his or her subsequent

criminal prosecution.” His aim “is to encourage communication about the child abuse by assuring

the communicating offender that his or her incriminating statements will not be used in criminal

prosecution.” Section 4 “explores the issues and concerns raised by this proposal.” Considers the

establishment clause of the First Amendment of the U.S.A. Constitution and entanglement issues,

among other potential objections. 136 footnotes.

al-Hibri, Azizah. (1996). The Muslim perspective on the clergy-penitent privilege. Loyola of Los Angeles

Law Review, 29(4, June):1723-1732.
al-Hibri is a faculty member, T. C. Williams School of Law, University of Richmond, Richmond,
Virginia; in addition to a juris doctor degree, she has a doctorate in philosophy. The essay is from
a section of the issue, “Symposium: The Religious Voice in the Public Square and Executing the
Wrong Person: The Professionals’ Ethical Dilemmas.” The authors responded to a hypothetical
case, pp. 1543-1546: [Symposium Problem] The wrong man is about to be executed for a crime
he did not commit. al-Hibri discusses the legal construct of clergy-penitent privilege from the
perspective of an imam of an Islamic mosque. Draws on Islamic sources which she translated
from Arabic. In Part 1, an introduction, she notes the “absence of a hierarchical clerical structure
in Islam” which would permit any Muslim, male or female, who is sufficiently knowledgeable to
engage in ijtihad, i.e., “jurisprudential activity involving the interpretation of the Qu’ran, the
hadith, and various secondary religious sources.” States that a Muslim’s “legitimacy and moral
authority” is derived from the “community’s recognition of the quality and extent of their religious
knowledge.” Part 2 describes the requirement that Muslims “treat other people’s confidence with
utmost respect,” while identifying exceptions due to other precepts. Part 3 regards the Islamic
understanding of the behavior of killing, which is the base of the hypothetical case under review,
both unintentional and intentional. Includes consideration of themes of punishment, forgiveness,
repentance, who the injured parties are, the public interest, monetary redress, and the role of local
community practices and customs. Part 4 discusses the confidentiality requirement and the
conditions for its limits in relation to killing. Part 5, a 2-paragraph conclusion, states: “The
confidentiality requirement in Islam is extremely important, but it is not absolute. It may be
overridden in a specific case if observing it would cause greater harm to society or particular
individuals in it.” 38 footnotes. [While the article does not address the context of sexual

© Evinger, J.S. (2022) with FaithTrust Institute. Annotated Bibliography, 38th rev. Sections 11d.-XIIl. p.1



boundary violations in a faith community, it is included in this bibliography because of its
relevance to the topic. In addition, the academic and professional literature is lacking in Muslim
perspectives.]

Anderson, Taylor L. (2004). [Article] The priest-penitent privilege: A Mormon perspective. Idaho Law

Review, 41(1):55-84.
Anderson “is a member of the Utah State Bar.” In Part 1, the introduction, he states: “...no
published case law exists delineating when this privilege applies to Mormon clergy, aside from a
handful of cases discussing [the priest-penitent evidentiary privilege’s] application to [Church of
Jesus Christ of Latter-day Saints, or LDS or Mormon] officials known as state presidents or
bishops (congregation leaders).” His position is that “courts should liberally apply this privilege
to include Mormon lay clergy. Especially in certain [U.S.A.] states, courts should apply the
privilege in a way that includes Mormon missionaries and a number of volunteer clergy.” Part 2
gives a history of the privilege, including its origin, its rationales, and some of its more common
elements. Part 3 “explores the lay-clergy structure of the local LDS congregations and the
activities LDS clergy are involved in that implicate application of the priest-penitent privilege.”
He considers as clergy “those adult leaders who act in a spiritual counselor/leader/advisory role in
connection with members other than children...” Part 4 is his analysis of issues related to the
application of the privilege “in a Mormon setting.” Topics include: meaning of the term “clergy,”
meaning of clergy acting with “professional character,” meaning of communication made “in the
course of discipline,” and the meaning of “penitential” or “confessional” communication. Very
briefly considers application issues related to whether the person communicating with clergy must
be a member, and whether discussion of the communication with other Mormon clergy negates the
privilege. Part 5 is his conclusion, which again calls for application “expansively and liberally in
the Mormon context...” 152 footnotes. [While matters related to sexual boundary violations in a
faith community setting are not discussed, and the while the privilege in regard to the sexual abuse
of minors is not mentioned, the article is included in this bibliography because of its relevance to
the topic, and because articles regarding the privilege in the LDS Church are quite uncommon.]

Anonymous. (1989). Child abuse reporting statutes. Law & Church [published by the Center for the
Study of Law and the Church, Samford University, Birmingham, Alabama], 4(May):1-2.
Briefly surveys legal issues regarding clergy-penitent privilege and mandatory child abuse
reporting laws in the U.S.A. Notes that there are variances between states, and reports that
“mandatory child abuse reporting statutes may pose an exception to the clergy-penitent privilege.”

Anonymous. (2010). [Recent Developments] Privileged and confidential communications. Church Law &

Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 24(1,

January/February):24-26.
Reports the decision by a state of lowa appellate court that “ruled that a pastor could testify
concerning a church member’s confession that he had sexually molested a child since the
confession was not in confidence and therefore the clergy-penitent privilege did not apply.” After
it was reported to the pastor that the member had sexually molested 3 minors, the pastor spoke
with the boys separately. The pastor met with the member on 2 occasions, each accompanied by a
church deacon, to discuss the allegations. Based on state law, the court ruled that the member’s
communication was not privileged because they did not meet 3 aspects of lowa law: the
statements were not confidential, the meetings were not for spiritual or pastoral purposes, and the
statements were made in the presence of a 3rd party. The Application section of the article, states:
“Not all conversations with a pastor are protected against future disclosure in court by the clergy-
penitent privilege. While the definition of this privilege varies slightly from state to state, it is
generally acknowledged that only confidential communications made to a pastor acting as a
spiritual advisor can be privileged.”

Anonymous. (2010). [Recent Developments] Confidential and privileged communications. Church Law
& Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 24(2,
March/April):14-16, 18.
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Reports on recent court decisions regarding clergy-penitent privilege. The 1st is by a state of
Florida appeals court regarding the privilege in a case involving a conversation between a man
accused of murder and a minister whom the man asked “to accompany him to the police station
for questioning.” In the Application section, the articles that, based on Florida law, “the
incriminating statements made by a person to a minister cannot be privileged if the minister states
in advance that he or she will not consider incriminating statements to be confidential.” Also
reports a decision by the Massachusetts Supreme Judicial Court “that the clergy-penitent privilege
did not apply to incriminating statements made by a father to a pastor concerning allegations of
child [sexual] abuse since the statements were not made in the course of seeking spiritual.
counsel.” The abuse was disclosed by a daughter of the defendant, a senior in high school, to a
pastor at her church. The pastor suggested actions she could take, “including contacting the police
or confronting her father.” She chose the confrontation, and a “family meeting was held at the
church,” attended by both of the defendant’s daughters, both of whom he had abused sexually, the
defendant, the girls’ mother, and 3 pastors of the church. “During the meeting, the defendant
made incriminating statements to [the 3 pastors].” The defendant’s actions prompted the mother
and a daughter to report his actions to the police. He was arrested and “charged with two counts
of rape of a child, four counts of indecent assault and battery on a child under 14, and one count
each of assault and battery and threatening to commit a crime.” At trial, the defendant sought to
block his statements to clergy at the family meeting, claiming they were privileged. Based on
Massachusetts law, the statements were ruled admissible because the defendant did not attend the
meeting for a spiritual or religious purpose, but rather attended at the urging of his wife and his
wife’s pastor to discuss a family issue.”” In the Application section, the article states that the “case
illustrates that not all conversations with clergy are protected by the clergy-penitent privilege,” and
notes factors cited by the court as evidence that the statements were not privileged because he was
not seeking spiritual guidance or support: “(1) the defendant’s sporadic church attendance...; (2)
the defendant’s angry demeanor at the church meeting, and his initial denials of the allegations of
abuse; (3) the defendant’s repeated requests to leave the meeting.”

Anonymous. (2011). [Recent Developments] Confidential and privileged communications. Church Law

& Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 24(2,

March/April):22-24.
Briefly reports and comments on the decision by an Arizona appellate court that “ruled that a
criminal defendant waived the clergy-penitent privilege by sharing incriminating information that
he had divulged to his pastor in a confidential counseling session.” The counselee disclosed to his
pastor that his wife and his 8-year-old stepdaughter had moved out of the home after the mother
discovered that he had sexually molested her child, the stepdaughter, and another child. The man
“disclosed that adults had forced him to engage in sexual activities when he was a teenager and
that he was doing the same thing to his stepdaughter.” The pastor, after driving the man to a
police station where he turned himself in, was questioned by a detective, “and disclosed the
[man’s] confession.” While incarcerated and awaiting trial, the man called his wife, admitted the
molestation, “and informed her that he had confessed to their pastor.” The man, charged with two
felony counts of child molestation, “was convicted in part because of the pastor’s testimony
regarding the confession.” He appealed on the basis that he had not waived the privilege, which
belonged to him under Arizona law, “and therefore the pastor should not have been allowed to
testify.” The appellate court agreed that the original conversation was privileged, but “concluded
that the defendant waived the privilege when he disclosed to his wife that he had told he pastor
about the molestations.” The Application section of the article states: “... it is essential for
ministers to be familiar with the text and application of their state’s clergy privilege.”

Anonymous. (2012). [Q & A] Does the presence of a third party negate penitent privilege? Church Law &
Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 26(5,
September/October):30.

In a question/answer format, responds to the question: “We understand that if a third party is

present, then it potentially jeopardizes the clergy-penitent privilege. Our pastor counsels people.

If the elders are present, are they considered ‘pastors’? If not, is the clergy-penitent privilege
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broken? Our elders say they should be in the same position as the pastor, and they don’t feel it
breaks the privilege.” The 1st response regards the role of elder, and emphasizes the law of the
applicable state, noting that the law varies between states. The 2nd response regards confidential
communication. Again, emphasizes the law of the applicable state, and states’ variations. [The
question has implications for the privilege in relation to sexual abuse of children in the context of
faith communities.]

Anonymous. (2012). [Recent Developments] Privileged and confidential communications. Church Law &

Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 26(6,

November/December):27-28.
Reports and comments on a New York court ruling regarding the state’s clergy-penitent privilege.
In the commentary section, notes that the court’s definition of the privilege as “the absence of any
third persons,” a definition which is narrower than that of states which use Uniform Rules of
Evidence (URE). [The URE is a product of the Uniform Law Commission which promotes a
simplification and codification of state laws regarding evidence in civil and criminal trials; see
Rule 505, Religious Privilege.] States: “The takeaway point here is that ministers need to
understand that the presence of a third person in the course of providing spiritual counsel to a
counselee can negate the privilege. This is so under the Uniform Rules of Evidence if the third
person’s presence is not “in furtherance of the privilege.” But it is also the case in states in which
the clergy privilege law is construed to mean the absence of third persons.” The court also ruled
that if the person’s conversation with a cleric was not initiated to seek spiritual advice, the
conversation was not privileged, regardless of whether the person sought such advice at a later
point in the conversation.

Anonymous. (2014). [Recent Developments] Child abuse reporting. Church Law & Tax Report: A Review

of Legal and Tax Developments Affecting Ministers and Churches, 28(4, July/August):24-25.
Summarizes and comments on a recent Michigan state appeals court ruling in a case in which a
church pastor was prosecuted under Michigan child abuse reporting laws “for failing to report an
incident of child abuse that had been disclosed to him in the course of a conversation protected by
the clergy-penitent privilege.” The original disclosure was made in 2009 to the pastor “by a
parishioner regarding her concerns that her husband was abusing her daughters.” After she
disclosed another incident in 2011, the pastor “told her she needed to report it or else he would. It
was during the investigation of this incident that the police learned about the 2009 report by the
mother to the pastor.” At trial, the pastor “asked the court to dismiss the charges on the grounds
that his conversations with the mother were protected from disclosure by the clergy-penitent
privilege.” The trial court agreed and dismissed the charges; the prosecuting attorney appealed.
The appeals court upheld the original decision. The commentary section calls the case significant
for 3 reasons: 1.) “...it illustrates the potential criminal liability that clergy face if they are
mandatory child abuse reporters under state law, but fail to report known or reasonably suspected
incidents of abuse.” 2.) “...this case demonstrates the importance of being familiar with the
clergy-penitent privilege.” 3.) “...in most cases, clergy should report known or reasonable
suspected cases of child abuse even if not legally required to do so. Not only will this contribute
to a cessation of the abuse, but it will also protect the minister and his or her church from potential
civil liability for not reporting.”

Anonymous. (2015). [Recent Developments] Child abuse reporting. Church Law & Tax Report: A Review
of Legal and Tax Developments Affecting Ministers and Churches, 29(5, September/October):19-21.
Summarizes and discusses the ruling of the Pennsylvania Supreme Court that “affirmed the felony
conviction of a [Roman Catholic] priest who worked in an administrative position with an
archdiocese for ‘endangering the welfare of a child’ for failing to take steps to protect children
from a priest who had molested children... By his own account, the defendant was the sole
“funnel’ of information concerning instances of clergy sex abuse, and it was his office alone that
was responsible for not only receiving the allegations and exploring them, but also for passing
vital information about abusive priests and their young victims up the chain of command in the
Archdiocese [of Philadelphia].” Comments: “This case is significant for one reason: it
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demonstrates the potential criminal liability that may befall a minister or denominational leader
who fails to (1) take steps to protect minors from ministers who are known or reasonably
suspected of having molested children, and (2) report such individuals to civil authorities pursuant
to the state child abuse reporting law. Commonwealth v. Lynn, 2015 WL 1888582 (Pa. 2015).”

Anonymous. (2015). [Recent Developments] Child abuse reporting. Church Law & Tax Report: A Review
of Legal and Tax Developments Affecting Ministers and Churches, 29(6, November/December):26-27.
Summarizes and discusses the ruling of an Arkansas appeals court that “ruled that a school
counselor who reported a case of child abuse 14 days after learning about it had not reported the
abuse ‘immediately’ as required by the state child abuse reporting law, and therefore was properly
convicted for the crime of failing to report abuse immediately and sentenced to one-year probation
and payment of a $2,500 fine.” On the application of the case to churches, states: “As this case
demonstrates, mandatory reporters who fail to report abuse by the deadline prescribed by law face
criminal penalties, which may include prison or a fine. As a result, it is imperative for church
leaders to be familiar with the definition of ‘mandatory reporter’ under state law, and the time
period for reporting abuse...”

Anonymous. (2016). [Recent Developments] Confidential and privileged communications. Church Law

& Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 30(4,

July/August):24-26.
Reports on a Massachusetts appeals ruling in a case in which it “concluded that incriminating
statements made to a pastor by a man who was charged with the molestation of his stepdaughter
were not protected from disclosure by the clergy-penitent privilege because they were not made to
the pastor while acting as a spiritual advisor...” In the “What This Means for Churches’ section, 4
reasons as to why the ruling is important are identified: 1.) “...it is the first case involving the
application of the clergy-penitent privilege to conversations between a pastor and counselee using
a telephone. The court concluded that the conversation was not privileged...” 2.) “...the court
noted that the pastor’s church was a Lutheran church having a formal process for confession and
absolution, and that ‘it would be extremely unusual for him to take a confession and profess
absolution over the telephone.”” 3.) “...the court concluded that a counselee’s sporadic attendance
at a church suggests that conversations between the counselee and the church’s pastor are not
privileged...” 4.) “...the case illustrates the difficulty of determining whether the clergy-penitent
privilege applies to a particular conversation.”

Anonymous. (2016). [Recent Developments] Privileged and confidential communications. Church Law &

Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 30(3,

May/June):25-26.
Briefly reports on the ruling of a federal district court decision in an Oklahoma case in which the
court ruled “that the psychotherapist-patient privilege did not apply to counseling records
maintained by a counselor with a doctorate in counseling since he was not a state-licensed
psychotherapist, but that the clergy-penitent privilege did apply since the counselor was also an
ordained minister who provided spiritual counsel.” The was a “criminal prosecution for child
abuse.” In the “What This Means for Churches’ section, states: “This case is important because of
the court’s conclusion that state child abuse reporting laws designating clergy as mandatory
reporters, and eliminating the clergy-communicant privilege as a bar to reporting, do not
necessarily eliminate the privilege in contexts other than the reporting of child abuse.”

Anonymous. (2017). [Recent Developments] Confidential and privileged communications. Church Law
& Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 31(2,
March/April):20 & 22

Reports and comments on a ruling by a Delaware court which decided “that the clergy-penitent

privilege did not necessarily protect two church elders who failed to report a case of child abuse

that was shared with them by the victim and his mother.” The 2 elders and the church in the case,

State v. Laurel Delaware Congregation of Jehovah’s Witnesses, 2016 WL 369355 (Del. App.

2016), had been assessed civil penalties by the State under Delaware’s child abuse reporting
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statute for failure to report child abuse or neglect. The court decided they were not entitled to
summary judgment dismissal. The court concluded “‘that if the terms [in the law] “priest,’
‘penitent,” and ‘sacramental confession’ were narrowly interpreted, ‘only certain religions would
be entitled to take advantage of the [law’s exception to mandated reporting of child abuse or
neglect].” The exception only would apply to ‘denominations that title their clergy ‘priests,” and
officially recognize a sacrament called ‘confession.” Clearly, such an interpretation would compel
a finding that [the law] is in violation of the [Constitution] since caring out an exception only for
certain denominations would impermissibly grant a preference to some religious societies,
denominations, or modes of worship. If [the law] were to be interpreted narrowly, the effect
would be to advance certain religions over others.”” In the article’s comment section, What This
Means for Churches, states that the decision “demonstrates that clergy-privilege statutes that use
restrictive terminology (i.e., priest, penitent, sacramental confession) are constitutional only if they
are interpreted broadly to encompass confidential spiritual counseling involving ministers.”

Arnold, Julie M. (2008). [Notes] “Divine” justice and the lack of secular intervention: Abrogating the

clergy-communicant privilege in mandatory reporting statutes to combat child sexual abuse. Valparaiso

University Law Review, 42(3, Spring):849-903.
Arnold graduated in 2008 from Valparaiso University School of Law, Valparaiso, Indiana. Her
context is that the U.S.A. “is facing a pandemic of child sexual abuse,” that “abuse is typically
perpetrated by a family member, friend, or other known and trusted individual, such as a
clergyman,” that despite the government’s “strong interest in preventing child abuse in all forms...
[it] often hesitates acting on accusations of abuse within religious communities or by religious
leaders, partially due to the constitutional dictates demanding separation of church and state, “ and
that the government’s “passivity [to intervene] is socially unacceptable and ineffective at resolving
child sexual abuse.” Part 2 discusses “constitutional restrains on government action via the First
Amendment, current mandatory reporting statutes, and the clergy-communicant privilege.”
Begins with a negative review of internal policies of the Roman Catholic Church, The
Fundamentalist Church of Jesus Christ of Latter-Day Saints, the Jehovah’s Witnesses, and the
Amish regarding allegations of child abuse. Considers the Free Exercise Clause and the
Establishment Clause of the First Amendment. Part 3 “analyze[s] mandatory reporting statutes in
relation to Religion Clause jurisprudence and the feasibility of abrogating the clergy-communicant
privilege as a potential government resource for the sexual abuse dilemma in the church.”
Addresses arguments opposed to abrogation. Part 4 “offer[s] a model mandatory reporting statute
abrogating the clergy-communicant privilege” and includes civil and criminal provisions. Calls
for abrogation “just so far as is necessary to make mandatory reporting statutes more effective in
uncovering child sexual abuse.” Her position: “The main function of the clergy-communicant
privilege, while well-grounded in religious and judicial tradition, creates obstacles to the
prosecution of child abuse perpetrators by permitting clerics to withhold from law enforcement
officials valuable information transmitted to them in confidence... “Given that one of the most
challenging obstacles to prosecuting child sexual abuse is discovering its existence, and given that
clergy members are in a unique position to obtain such information, mandatory reporting statutes
that call for a suspension of the clergy-communicant privilege increase the likelihood of
controlling the pandemic of child abuse.” Part 5 is a brief conclusion stating that her model statute
“would be a constitutionally acceptable step toward penetrating the veil of religion used to conceal
sexual abuse problems within the church.” 245 footnotes.

Bailey, Shawn P. (2002). [Note] How secrets are kept: Viewing the current clergy-penitent privilege
through a comparison with the attorney-client privilege. Brigham Young University Law Review,
2002(2):489-525.
Bailey is a student, J. Reuben Clark Law School, Brigham Young University, Provo, Utah.
Prompted by recent “concern over child abuse [that] has fueled an attempt to undermine the
clergy-penitent privilege.” He argues that “the binary approach suggesting that one must either
choose between the privilege or child abuse prevention is simplistic and ultimately flawed.
...abrogation of the clergy-penitent privilege through abuse-reporting laws should be a cause for
great concern.” His position is “that if anything, the clergy-penitent privilege merits more
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protection from abrogation than the attorney-client privilege.” Part 1 summarizes and categorizes
the laws in the U.S.A. states and the District of Columbia “regarding mandatory abuse-reporting,”
noting wide variations, and “compare[s] the effect these laws have had on the clergy-penitent and
attorney-client privileges.” He asserts “that a significant number of state legislatures have
simultaneously preserved the attorney-client privilege and destroyed the clergy-penitent privilege
in relation to abuse-reporting laws.” Part 2 analyzes the 2 privileges “in relation to the traditional
rationales [i.e., utilitarian and privacy or autonomy-based justifications] for evidentiary privileges
to assess whether the current difference in status between the two privileges relates to a difference
in value or importance.” Part 3 “analyze[s] the clergy-penitent and attorney-client privileges’
respective claims to protection under the Constitution” based on the First Amendment’s Free
Exercise and Due Process Clauses, and the Sixth Amendment. Part 4 considers explanations “for
the current difference in status between the” 2 privileges. His conclusion section states: “The
Supreme Court should hold that both religion clauses of the First Amendment forbid government
interference with the clergy-penitent privilege.” 210 footnotes. [Makes a number of assertions
that are unsupported by empirical evidence. E.g.: “...abuse-reporting laws rely on the troubling
presumption that the state must get involved.” “... it seems reasonable to presume that the
bureaucratic machinery of the state will rarely deliver the kind of thoughtful, individualized care
that clergy provide when voluntarily contacted by individuals seeking to improve their lives.”]

Bartel, Martin, R. (1996). [Article] Pennsylvania’s clergy-communicant privilege: For everything there

is... a time to keep silent. Temple Law Review, 69(Summer):817-842.
Bartel, a Benedictine priest in the Roman Catholic Church, has a law degree and is president and
associate professor, business administration, Saint Vincent College, Latrobe, Pennsylvania. States
in the introduction that there is “broader confusion and pervasive misunderstandings surrounding
the legal issues applicable to the confidential communications made to clergy. The legal realities
associated with the clergy-communicant privilege are complex...” Part 1 is a very “cursory
examination of the origins” of the privilege. Part 2 discusses Pennsylvania law governing the
privilege, including: who qualifies as clergy, acting in a professional capacity, secret and
confidential intent, matters communicated other than oral statements, claiming the privilege and
waiver, presence of third parties, the privilege and child abuse reporting laws, and duty to warn
third parties. States: “Child abuse reporting laws have emerged as the principal statutory method
for limited clergy privilege communications... Pennsylvania’s child abuse reporting law is a
response to the compelling need to safeguard the most vulnerable segment of the population...
Although the enumeration [by Pennsylvania] of specific persons required to report child abuse
does not include members of the clergy, it is clear that the list is not exhaustive... The statute
appears to include clergy within its scope regardless of any privilege communication. Although
clergy are no doubt included among the mandatory reporters, the clergy-communicant privilege
has been retained for testimony in child abuse court proceedings... Clergy may want to tell
communicants if there are limitations on the privacy of their communications.” Part 3 briefly
examines the privilege “as it has developed in the federal courts.” Part 4 is a short conclusion.
191 endnotes.

Bartholomew, Christine P. (2017). Episode 33. Christine Bartholomew. Exorcising the clergy privilege.
[Podcast. 21:50 min.] Nashville, TN: Excited Utterance: Evidence and Proof Podcast, Law School,
Vanderbilt University. [Accessed 03/29/18 at the World Wide Web site of Excited Utterance: Evidence
and Proof Podcast: https://player.fm/series/excited-utterance-1301127/41-justin-sevier]

Bartholomew is an associate professor, State University of New York Buffalo Law School,

Buffalo, New York. Inan interview with Edward K. Cheng, host, and professor law, Law School,

Vanderbilt University, Nashville, Tennessee, Bartholomew discusses her forthcoming law review

article. [For author identification and description of the article, see immediately following.]

“Excited Utterance is a legal podcast [weekly during the academic year] that interviews authors of

new or forthcoming legal scholarship in the areas of evidence and proof.”
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https://player.fm/series/excited-utterance-1301127/41-justin-sevier

. (2017). [Article] Exorcising the clergy privilege. Virginia Law Review, 103(6,
October):1015-1077. [Accessed 01/06/18:
http://www.virginialawreview.org/sites/virginialawreview.org/files/Bartholomew_Online.pdf]
Bartholomew is an associate professor, State University of New York, Buffalo Law School,
Buffalo, New York. States in the introduction:
“The prevailing, two-century-old narrative depicts the clergy privilege as a battle between
state power to compel testimony and secular commitment to protect spiritual
communication... The premise of this narrative is an empirically untested assumption:
only a broad absolute privilege can promote spiritual relationships, encourage individual
autonomy, and mediate legal and canonical oblications... This assumption comes at a
high cost. It supports an absolute privilege, which in turn sacrifices the highly probative,
even outcome-determinative evidence contained in such communications. Nonetheless,
the prevailing narrative presupposes clergy would place the sanctity of confidential
communications with their flocks above judicial truth finding... Using data culled from
over 700 federal and state clergy privilege decisions, this Article challenges the
‘empirical assumption’ behind the absolute privilege... The data describes a privilege in
decline: two-thirds of the time, courts rule against a privilege assertion. More
interesting, though, is the clergy’s reluctance to embrace an absolute privilege. Rather
than asserting bright-line protection, for many, the decision to tesify is case specific.”
Part 1 briefly traces “the origin and subsequent evolution of clergy [evidentiary] privilege [in
states’] statutes across the United States,” noting the states’ role in influencing federal courts.
Identifies policy justifications for the privilege as historically rooted in John Henry Wigmore’s
justifications for an absolute privilege... clergy’s testimony and pre-litigation conduct for three
key privilege requirements supports a more qualified, more restricted privilege.” Part 2 presents
the empirical data from her review of case law decision, which “highlights how pivotal clergy
testimony is to privilege determinations.” Summarizes the results by stating that “the survey finds
a dying privilege. Even more interesting, though, is the role of clergy in this decline.” The survey
spanned cases from 1835 to 2016, and included 700+ criminal and civil cases. Over two-thirds
involved Protestant clergy. Citing the findings, states: “...when a court denies the privilege, it is
usually because the proponent fails to establish: (1) the cleric acted in his professional capacity,
(2) there was no spiritual communication, or (3) the communication was confidential. In
analyzing clergy privilege decisions, one pattern quickly emerges: courts rely heavily on clergy
testimony for these requirements.” A contributing factor was clergy’s self-description of their role
functioning “as disciplinarians, confronters, informants, mediators, or even neutral bystanders,”
which were differentiated “from their professional capacity. These distinctions frequently arise
when congregants are accused of or are victims of abuse.” Reports that “clergy delineate spiritual
conversations as mutually exclusive from discussions of ‘family problems,’ investigations, or
‘disciplinary’ discussions. In other cases, clergy testify that the communicant was not confessing
but ‘trying to explain his side of the story’ or ‘popping off.”” Summarizes: “Thus, through
pretrial conduct and litigation testimony, clergy challenge the necessity — from a cleric’s
perspective — of an absolute privilege.” Based on her analysis of the data in Part 2, Part 3
“explores why courts rely heavily on clergy testimony in deciding privilege assertions and why
some clergy share confidences.” Concludes that it is a combination of factors: “Legislators
continue to expand clergy privilege statutes without clarifying the triggering requirements for the
privilege. Courts fill these gaps by turning to clergy testimony about religious doctrine. In
providing this testimony, though, clergy must balance competing duties with insufficient legal or
secular guidance on when to speak and when to stay silent. Consequently, the decline of the
privilege — and clergy’s role in that decline — is the result of this mutable blend.” Part 4
“advocates for a qualified privilege to bridge the gap between existing, illusory statutory
protection and the realities of the privilege in application. By exorcising the absolutist
assumption, the privilege can serve its public policy goals without unnecessarily compromising
the judiciary’s truth-finding function.” Her position is that the evidence does not support the
proposition that absolute confidentiality is essential “to protect religious relationships between
communicants and clergy.” Her remedy would shift the responsibility for case-specific decisions
to disclose information from clergy to the courts, which “pushes legal realism over legal
formalism.” The conclusion is a 3-page recapitulation of her challenge to the existing assumption
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underlying the absolute nature of the privilege, noting: “By clergy’s conduct, the privilege has
already shifted towards qualified protection. Now is the time to recognize that shift.” 293
footnotes. [Cases include child sexual abuse committed in the context of faith communities.]

Beerworth, Andrew A. (2004). Treating spiritual and legal counselors differently: Mandatory reporting

laws and the limitations of current free expression doctrine. Roger William University Law Review, 10(1,

Fall):73-122.
Beerworth is an associate attorney, Martinous Law Associates, Ltd., Providence, Rhode Island.
The article “examines the constitutional implications of reporting statutes [affecting clergy and
incidents of child abuse]” in U.S.A. states, a number of which were changed “in the wake of the
[Roman] Catholic Church [sexual] abuse scandal.” Focuses on the United States Supreme Court
decision in Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S.
872 (1990), stating that the decision “enforces a basic rule couched in the idiom of equal
protection: The law must treat similar religious and secular conduct equally in order to pass
constitutional muster.” Also considers the Court’s decision in Church of the Lukumi Babalu Aye,
Inc. v. City of Hialeah, 508 U.S. 520 (1993), stating that “Lukumi stands for the general
proposition that a law burdening only [italics in original] religious conduct is neither neutral nor of
general application.” *“...this article attempts to analyze the constitutionality of certain reporting
laws that steer current free exercise doctrine.” Compares states’ treatment of the clergy-
communicant privilege and the attorney-client privilege. “The unique design of reporting laws
that treat spiritual and legal counselors differently furnishes an optimal crucible for measuring the
sensitivity of the nondiscrimination principle to unjustifiable disparities in treatment.” Section 1
reviews and analyzes the Smith decision. Section 2 “discusses the ostensible meaning of the
neutrality and general applicability requirements in Smith and Lukumi.” Section 3 examines 2
federal circuit court decisions “that provide credible bases for extending the non-persecution
principles well beyond the facts of Lukumi.” The focus is interpretation of neutrality and general
applicability. Section 4 “provides an overview of mandatory reporting laws at the state-level,
compares the attorney-client and clergy-communicant privileges, and proposes a cogent
methodology for assessing the constitutionality of mandatory reporting laws consistent with
current free exercise doctrine.” States: “Concerns of a constitutional magnitude arise in the
differential treatment of the legal and clerical privileges because some reporting laws expressly
and fully preserve the attorney-client privilege while completely or partially abrogating the clergy-
communicant privilege... Though all of the foregoing reporting laws vary in language, structure,
and degree of differential treatment, none seem to satisfy even the baseline requirement of facial
neutrality as defined in Smith and Lukumi.” States: “Reporting laws that abrogate the clergy-
communicant privilege and preserve the attorney-client privilege are problematic under a broad
formulation of Lukumi because they prohibit certain religious conduct but do not pursue the
objective of protecting children with respect to virtually identical nonreligious conduct.” Section
5 analyzes the impact of a 2004 U. S. Supreme Court decision “on the Court’s free exercise
doctrine, a case that could likely result in even greater governmental burdens upon religiously
motivated conduct.” The Conclusion states: “In the post-Smith, era... States that exempt
attorneys from mandatory reporting requirements must either provide a correspondingly protective
exemption to clergy or extend the legal duty to attorneys as well as to clergy in an effort to
comport with the apparent mandate of Smith.” He “argues that a free exercise challenge to the
various mandatory reporting laws that abrogate the clergy-communicant privilege while
preserving the attorney-client privilege may prompt the Court to reexamine, or at least qualify, the
rational basis test established in Smith.” 292 footnotes.

Bevilacqua, Anthony Cardinal. (1996). Confidentiality obligation of clergy from the perspective of
Roman Catholic priests. Loyola of Los Angeles Law Review, 29(4, June):1733-1746.
Bevilacqua is Archbishop of the Roman Catholic Church’s Archdiocese of Philadelphia,
Philadelphia, Pennsylvania. The essay is from a section of the issue, “Symposium: The Religious
Voice in the Public Square and Executing the Wrong Person: The Professionals’ Ethical
Dilemmas.” The authors responded to a hypothetical case, pp. 1543-1546: [Symposium Problem]
The wrong man is about to be executed for a crime he did not commit. Bevilacqua “respond[s] to
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the hypothetical from the perspective of the ethical obligation of the [Roman Catholic] priest,”
adding several qualifiers to the case, including that the person who committed the crime and
confesses it to a priest is a baptized Catholic. Part 2 describes how the Church “defines the
sacramental seal of confession,” stating that there is a 2-fold purpose to the seal — “the good of the
penitent” and “[t]he other, more fundamental purpose... is the protection of the Sacrament of
Penance itself... While the seriousness of the obligation, notwithstanding the seriousness of the
obligation of protecting the penitent cannot be diminished or underestimated, the obligation of
religion, or the reverence due to the Sacrament of Penance, is by far a graver obligation,
notwithstanding the serious of the obligation of justice towards the penitent... Were the
Sacrament rendered difficult or odious to the faithful they would be deterred from approaching it,
thereby undermining the Sacrament itself to the great spiritual harm of the faithful, as well as to
the entire Church.”  Part 3 discusses the priest’s ethical obligations in the hypothetical case.
States: “...itis a virtual certainty that the priest should make [the confessing person’s] absolution
conditioned on his willingness to reveal the truth to the [secular legal] authorities since a penitent
is required to evidence both contrition and a willingness to make reparation if possible for the sins
the penitent has committed.” In a footnote, he defines the Sacrament of Penance “as an integrated
whole, consisting of three actions by the penitent and the priest’s absolution. The penitent’s acts
are repentance, confession or disclosure of sins to the priest, and the intention to make reparation
and do works of reparation.” In the circumstance in which a penitent releases a priest from the
secrecy of the sacrament “could make a prudent decision to reveal confessional matters to others,”
Bevilacqua’s opinion is that disclosure is “both misguided and unrealistic, however well
intentioned.” Cites the First Amendment of the Constitution of the U.S.A. regarding “protection
of the freedom to practice religion” as the basis for his position “that [legally] requiring a priest to
testify regarding confessional matter would be an unconstitutional restriction on the freedom to
practice religion.” He argues that the legal privilege of excluding priests from those required to
testify “protect[s] religion itself, as well as its practice.” Cites Catholic doctrine, i.e., its
catechism, to distinguish between “the professional secret, for which exceptions can be made
under certain conditions, and the sacramental secret for which no exceptions can be made.” Part 4
is a 3-paragraph conclusion. 25 footnotes.

Blodgett, Nancy. (1988). Confidentiality vs. doctrine: Jehovah’s Witness lawyers, workers face dilemma.
ABA Journal [published by American Bar Association], 74(2, February 1):16.

By a reporter for the magazine. Magazine-style article. Reports that the religious denomination,

in September, 1997, “directed the 3.3 million Witnesses worldwise, including 750,000 in the

United States, to inform the board of elders of their local congregation inf they learn of a fellow

Witness violating church doctrine... The new religious tenet also affects any Witness employee,

such as a secretary, who has access to sensitive information about fellow Witness employees.”

Briefly discusses legal and practical implications. [While sexual boundary violations in the

context of a faith community is not addressed, the article is included because of its relevance to the

topic.]

Branaugh, Richard R. (2021, June). Child abuse reporting laws: 50-state child abuse reporting laws
survey for clergy and church leaders. Church Law & Tax, a unit of Christianity Today, a “media
ministry,” Carol Stream, Illinois. [Accessed 12/19/21 at the World Wide Web site of Church Law & Tax:
https://www.churchlawandtax.com/web/50-state-child-abuse-reporting-laws/] [Access is restricted to
paid subscribers.]
Branaugh, an attorney, is “Content Editor, Christianity Today’s Church Law & Tax Team.” The
report is based *“on work originally created by Richard R. Hammar.” [See this bibliography, this
section for Harmmar’s earlier reports.] “A review of how each [U.S.A ] state [and the District of
Columbia, and U.S.A. Federal law] defines mandatory reporters and reporting processes.” For
each state, information is provided regarding: state statute related to abuse reporting; definition of
reportable abuse; how and where to report; timeline to report; clergy-penitent privilege; penalty
for knowingly failing to report; civil liability; immunity for inaccurate report; disclosure of
mandated reporter’s identity.; telephone hotline reporting information.
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Brocker, Lori Lee. (1991). [Note] Sacred secrets: A call for the expansive application of the clergy-

communicant privilege. New York Law School Review, 36(3):455-486.
Brocker is not identified; she may have been a student at New York Law School, New York, New
York, at the time. “This note focuses on confidential communications between clergy and those
seeking counsel, and on the [legally] privileged nature of such communications.” Part 2 is an
overview of the privilege’s historical background and current statutory status. Traces common
law, 19th century U.S.A. cases, 20th century state laws, and 20th century state and federal cases.
Part 3 “raises several contemporary issues that have been or could have become, increasingly
problematic for courts applying the privilege...” The 4 issues are: “Is pastoral counseling ever
secular and therefore arguably outside the boundaries of the privilege? Do the statutes and judicial
decisions adequately define ‘clergy’? Should marriage counseling be considered a confidential
communication? Is the privilege justifiably abrogated in cases of child abuse?” After citing a
1984 case in Florida regarding a pastor who was jailed for 24 hours for refusing to testify that a
parishioner had confessed to abusing his minor daughter, and who had refused to answer questions
after persuading the parishioner to turn himself in to authorities, she states her utilitarian position:
“In spite of society’s interest in getting all possible evidence against child abusers, the abrogation
of the clergy-communicant privilege is too high a price to pay. A chilling effect on religious
confession seems inevitable.” Part 4 “considers the constitutional and public policy justifications
of the privilege.” She very briefly discusses First Amendment of the U.S.A. Constitution and, in 2
paragraphs, public policy grounds. States: “Society arguably benefits if people who are troubled
or guilty of wrongdoing seek counsel, guidance or forgiveness.” Part 5 is a 3-paragraph
conclusion calling for an absolute privilege. 213 footnotes. [Does not consider the effect of an
absolute privilege on outcomes regarding minors who are being abused.]

Brennan, John S. (2002). The First Amendment is not the 8th sacrament: Exorcising the ecclesiastical

abstention doctrine defense from legal and equitable claims for sexual abuse based on negligent

supervision or hiring of clergy. Thomas M. Cooley Journal of Practical and Clinical Law, 5(3):243-299.
Brennan is professor of law, Thomas M. Cooley Law School, Lansing, Michigan. From the
Introduction: “The issue to be explored here is: if the church fails to act against sexual abuse, or if
its actions, whether through an ecclesiastical tribunal or otherwise, provide no real protection, can
the state provide a remedy?” Part 1 describes U.S. Supreme Court cases on which the abstention
doctrine was developed, i.e., the limitation on courts “from reviewing church doctrine, practices or
internal discipline or governance in resolving disputes.” Gives particular attention to Watson v.
Jones, a post-Civil War era property case, and to Serbian Eastern Orthodox Diocese for the U.S.A.
and Canada v. Milivojevich, a case involving schismatic activity. Notes “the manner in which the
decisions appear to limit the doctrine’s scope through context and application.” Asserts: “The
abstention doctrine, without significant reference to traditional Establishment or Free Exercise
analysis [in relation to the First Amendment of the U.S. Constitution], has been the chief
constitutionally-based reason used by courts to refuse to hear negligent supervision or hiring
claims involving sexually abusive clergy.” Part 2 “review[s] the Supreme Court cases which
develop the abstention doctrine from a common law policy of judicial restraint to a First
Amendment principle.” Notes “the manner in which the decisions appear to limit the doctrine’s
scope through context and application.” Discusses “cases that have used the doctrine to prohibit
actions against religious institutions and their leaders for negligent hiring or supervision of
sexually abusive clergymen, and describe[s] how those decisions appear to incorrectly expand the
scope of the doctrine and ignore other First Amendment analysis.” In particular, discusses
Swanson v. Roman Catholic Bishop of Portland and Pritzlaff v. Archdiocese of Milwaukee. Part 3
“review[s] cases that have considered the doctrine’s application in negligent hiring and
supervision cases but have concluded that it does not apply, and have used traditional
Establishment and Free Exercise Clause analyses in permitting the claim.” Notes “that while the
results in these cases are correct, they also appear to ignore the proper scope and context in which
the abstention doctrine operates under the doctrine’s precedents.” Considers in particular Malicki
v. Doe, a case of clergy sexual abuse in the Roman Catholic archdiocese of Miami, Florida. Part 4
makes the “argument that if legal remedies for negligent hiring and supervision are
constitutionally permissible, then equitable remedies in the form of an injunction should also be
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available provided that the discretion permitted by the court is properly circumscribed by
constitutional limitations.” His solution of injunctive relief would “prevent the ongoing
negligence of a church” by forcing it “to remove a clergyman from a situation creating an
unreasonable risk of sexual abuse where the cleric has shown a propensity to harm church
members.” Concludes: “Courts have no principled reason for abstaining from consideration of
claims of the sexually abused whose injury could have been prevented by adherence to the secular
duty of due care in the hiring or supervision of clergy, particularly in consideration of the
compelling state interest in the safety and well-being of children.” 218 footnotes.

Brooks, Samuel G. (2009). [Note and Comment] Confession and mandatory child abuse reporting: A new
take on the constitutionality of abrogating the priest-penitent privilege. Brigham Young University
Journal of Public Law, 24(1):117-147. [Accessed 12/19/21 at:
https://digitalcommons.law.byu.edu/cgi/viewcontent.cgi?article=1427 &context=jpl]
Brooks is a law student, J. Reuben Clark School of Law, Brigham Young University, Provo, Utah.
“In this Comment | discuss the constitutional concerns with abrogation of the priest-penitent
privilege, also known as the clergy-communicant privilege, in the context of child abuse reporting
and argue that state statutes allowing a wholesale abrogation of the privilege unconstitutionally
burden the free exercise rights of clergy who have a religious duty to keep communications
confidential.” Par 1 “summarizes the history and justification of confidentiality privileges and the
constitutional basis of the priest-penitent privilege.” It “focuses on the rights of the clergy
member because in the priest-penitent privilege context the religious duty binds the clergy, not the
penitent and, therefore, it is the clergy member’s religious exercise rights that are implicated rather
than the penitent’s.” Focuses on the Roman Catholic Church, penance and confession, and a
priest’s duty of confidentiality.” Part 2 very briefly reviews U.S. Supreme Court jurisprudence
regarding the Constitution’s First Amendment Free Exercise clause, and the constitutional
implications of U.S. states’ mandatory reporting laws and the priest-penitent privilege. Notes
variations regarding requirements that clergy report child abuse. States his position: “For clergy
with a religious duty to keep communications confidential, these laws undeniably burden their
freedom to exercise their religion. The duty to report also implicates freedom from compelled
speech, freedom of association, and privacy.” Part 3 “argues that broad abrogation of the privilege
unconstitutionally burdens free exercise of religion and also implicates the constitutional rights to
freedom that compelled speech, freedom of association, and privacy.” Discusses challenging
mandatory reporting statutes on a constitutional basis by using the Hybrid Rights exception in the
U.S. Supreme Court decision in Employment Division v. Smith. He invokes the exception by
asserting that mandatory reporting statutes “involve, not only religious exercise rights, but also
free speech rights and substantive due process liberty rights” under the Fourteenth and Fourth
Amendments. Part 4 is a very brief conclusion. 143 footnotes.

Cafardi, Nicholas P. (1993-1994). Discovering the secret archives: Evidentiary privileges for church

records. Journal of Law and Religion, 10(1):95-120.
Cafardi is dean and professor of law, Duquesne University School of Law, Pittsburgh,
Pennsylvania. Prompted by a recent “plague of claims and law suits against clergy and churches
as a result of alleged clergy wrongdoing. Many of these cases have to do with sexual
misconduct.” Focuses in particular on the Roman Catholic Church because its “canon law
mandates the non-disclosure of records kept in the church’s archives.” Examines “the conflict
between the civil procedural rules creating a right to pre-trial discovery and the free exercise rights
of a church to select, evaluate and assign clergy without fear of disclosure of confidential
information relied upon in the process.” Part 2 illustrates the conflict by describing the 1988 civil
case of Hutchinson v. Luddy in Pennsylvania in which Francis Luddy, a diocesan priest, was sued
for “repeated acts of sodomy with a minor who was an altar boy and a member of the parish...”
The bishop of the diocese and other Church officials were also named in the suit. When the
plaintiff sought information in the bishop’s secret archives that would show “that Father Luddy’s
pedophiliac behavior was known to [leaders of the diocese]...”, the bishop resisted on the legal
basis of the Free Exercise Clause of the U.S.A. Constitution’s First Amendment. The court’s
decision to permit discovery of relevant non-privileged information was appealed by the bishop,
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but the lower court ruling was upheld by Pennsylvania Superior Court. Discusses clergy privilege
and the seal of confession, and practical problems with statutory privilege. Part 3 argues for a new
application of privilege to protect “church-clergy relations, especially in the area of choosing who
is or who is not qualified to be a minister.” Maintains that “clergy personnel records maintained
by the church” are not “comparable to secular personnel records kept by secular employees.” Part
4 considers the assertion of a First Amendment privilege against discovery in light of the 1979
U.S. Supreme Court case of Herbert v. Lando. Concludes by describing how to analyze a civil
case of clergy misconduct that is “based on theories of negligent selection, assignment or
supervision of the minister by the church...” Argues that a church-clergy privilege should “serve
as a bar to the discovery of church records regarding its clergy.” 106 footnotes.

Calistro, Valerie B. (2014). Mediation and issues of secrecy and confidentiality in sexual abuse cases. The

Brief [published by American Bar Association], 43(2, Winter):28-33.
Calistro, an attorney, is managing partner, VVentura, Ribeiro & Smith, which maintains offices in
Connecticut and New York, New York. “This article addresses both sides of the debate: how
secrecy and confidentiality can be used as a weapon to empower the reticent survivor [of sexual
abuse or sexual assault] while increasing the value of the [civil tort] case, and how they can also
be used as a harmful shield by the abuser as a means to discretely shut down potentially
embarrassing publicity and reduce accountability.” Regarding a plaintiff’s civil action and issues
related to privacy, notes that “the survivor may have to disclose information and records that
would otherwise have been confidential, and the law in most states is such that most records are
made public. By bringing a civil action, a survivor may lose a great deal of privacy, because the
action stems from a survivor’s claim that the abuser harmed him or her in some way.” Describes
the general nature of an out-of-court settlement between plaintiff and defendant in which
confidentiality is part of the agreement, calling the agreement a “*value-added’” tool for both
parties. Notes that “[h]igh-profile cases involving the Catholic Church, football coaches,
universities, and movies stars have called into question whether mediation is “an appropriate
means of dealing with cases arising out of sexual abuse... ... in the aftermath of the Catholic
Church’s settlement negotiations, we now have a much clearer understanding of the role of
mediation in sexual abuse cases. ...even with the ‘process’ adopted by the vast majority of
archdioceses, it is not clear what the mediation, in and of itself, looks like.” Briefly identifies
arguments in the policy position that the private character of mediation in sexual abuse cases is
contrary to the public interest because it “does not take into account the interests of people other
than the participants, for example other victims or potential victims who might be protected if the
conduct of certain abusers was made public,” and that it undermines “the deterrence and education
of potential offenders by making what would otherwise be a very public process into a self-
contained and restricted one.” Regarding the Catholic Church, states: “The Roman Catholic
Church has taken the position that the most appropriate way to deal with cases of clergy abuse is
through independent church mediation. Mediation for abuse claims is attractive for the obvious
reasons: privacy, efficiency, cost, and finality. However, many question whether mediation truly
gives the victim a fair route to justice. They argue that in some clergy sexual abuse cases, bodies
responsible for ministerial credentialing have misused mediation to the disadvantage of people
who have come forward. Specifically, the problem lies where mediation is suggested as a means
of keeping the matter confidential and disposing of the complaint as quickly as possible, before
the allegations are investigated. Undoubtedly, the church favors mediation because it focuses
more on preventing information from reaching the public than it does on compensation,
accountability, and reconciliation. But this has devastating consequences for the survivor because
it frustrates his or her efforts to gain a sense of power by standing up and encouraging the
community to confront the abuser. Moreover, using mediation to avoid taking disciplinary action
or to mitigate discipline is an inappropriate use of the process.” 51 footnotes.

Callahan, Michael James, & Mills, Richard. (1994). Historical inquiry into the priest-penitent privilege.
University of Detroit Mercy Law Review, 81(5, Summer):705-718.

Callahan is identified as a judge with no other descriptors. Mills is a student, School of Law,

University of Detroit Mercy, Detroit, Michigan. “The goal of this study is to learn how the
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[priest-penitent] privilege came into American jurisprudence in light of the unequivocal assertion
of [the classic treatise on evidence by] Wigmore that the privilege was unknown at common law.”
Describes the privilege as generally “exclud[ing] as incompetent evidence of any communication
given to a legitimate minister during a discipline or sacramental activity that is part of that
religion’s discipline or belief.” The beginning section traces how U.S.A. state and federal case
law in the U.S.A. has regarded the privilege by examining the nature of 4 components: discipline,
communication, penitent, and minister. Examples reveal the range of variations between
jurisdictions. Cites a Texas decision in a 2000 case involving “a disciplinary meeting between a
[Roman Catholic] priest serving as the director of Catholic charities for the local diocese and
another priest accused of sexually abusing children.” The last section describes “[t]he first known
American case that covered the privilege,” an 1817 trial involving a Catholic priest in New York,
New York. Offers commentary on the effect of the court’s ruling as “help[ing] drive deeper the
wedge between English and American law.” 90 footnotes.

Cassagne, Jr., Craig P. (2015). [Note] What is a “confession per se?”: Parents of a minor child v. Charlet:

Priest-penitent privilege and the right of the Church to interpret its own doctrine. Southern University

Law Review, 42(2, Spring):255ff.
Cassagne is a student, Southern University Law Center, Baton Rouge, Louisiana. Analyzes issues
in a Louisiana civil case, Parents of Minor Child v. Charlet, which was decided in an appeal to the
Louisiana Supreme Court. Charlet involved a female minor, 12-years-old in 2008, who, during
the sacrament of reconciliation, told her Roman Catholic priest on 3 occasions that she was being
inappropriately touched and kissed by an adult male parishioner, Mr. Charlet, who “told her that
‘he wanted to make love to her.”” Cassagne, quoting from the case record, states: “Father Bayhi
responded by telling the child to handle the situation herself because if others were involved ‘too
many people would be hurt.” According to the child, she asked Father Bayhi how to end her
situation and he responded, ‘This is your problem. Sweep it under the floor and get rid of it.
Louisiana “law requires that a priest must reported suspected abuse except when hearing
confidential communications; Fr. Bayhi did not report the parishioner. Cassagne states that the
case “can be reduced to three questions”: Who is the holder of the priest-penitent communication
privilege? Is the priest required by Louisiana statute to report what he learned during the
sacrament of reconciliation? *...does a civil court have the power to define religious doctrine
such that it may analyze what was said... and determine whether it is a ‘confession per se?” Part 1
begins with a brief history of “the framing of the First Amendment” of the U.S.A. Constitution
and “the meaning of religious autonomy.” He briefly discusses the Free Exercise Clause of the
First Amendment and state and federal court decisions regarding church autonomy. He continues
with a 3-paragraph history of child abuse reporting statutes and their application to a few cases
involving clergy. Part 2 “presents the factual and procedural background of the case, Parents of
Minor Child v. Charlet. After her conversations with Bayhi, Charlet’s abuse continued against the
girl. When her parents became aware of the extent of Charlet’s behaviors, they filed a formal
complaint with law enforcement. In 2009, Charlet died unexpectedly of a heart attack. 4 months
later, the parents filed a civil action against Bahyi for failing to report the alleged abuse, and
against the Diocese of Baton Rouge as “vicariously liable for the misconduct of Father Bayhi and
[for being] negligent in the training and supervision of one of their priests.” The Diocese sought
to block evidence regarding what was communicated during the sacrament of reconciliation, but
the exclusion was denied by the original court. On appeal, the First Circuit upheld the exclusion
of the communication as protected, ruled that Bayhi was not a mandatory reporter, and dismissed
the case against the Diocese. On appeal, the Louisiana Supreme Court in 2014 vacated the First
Circuit’s decision and reinstated the original court’s ruling. Part 3 briefly discusses Louisiana law
regarding mandated reporting and confidential communication with a cleric, and Catholic canon
law. He notes the that a priest “is considered a mandatory reporter under the Louisiana Children’s
Code, but there is an exception carved out for confidential communications. However, the
Louisiana Children’s Code also seems to nullify that exception by specifically extending
mandatory reporting to communications whether confidential or not.” Part 4 is an analysis of 3
issues in Charlet, focusing on the issue of whether a civil court has the power to define religious
doctrine “such that it may analyze what was said the during the sacrament of reconciliation and
determine whether it is a ‘confession per se?’” His position is that the Louisiana Supreme Court’s
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ruling violates the First Amendment. The Conclusion states: “...mandatory reporting statutes
should not impede the US Constitution’s protections of the freedom of religion guaranteed by the
First Amendment.” In light of this position, he supports reconciling the inconsistencies in the
Louisiana Children’s Code so as to “preserv[e] the Seal of Confession under the First
Amendment” as “crucial to the ‘free exercise’ of Catholicism.” 256 endnotes.

Cassidy, R. Michael. (2003). Sharing sacred secrets: Is it (past) time for a dangerous person exception to

the clergy-penitent privilege? William and Mary Law Review, 44(March):1627ff. [Accessed 05/26/03 at

LexisNexis Academic database.]
By an associate professor, Boston College Law School, Newton, Massachusetts. In response to
“the growing crisis of pedophilia in the Roman Catholic Church,” he examines whether the
doctrine of clergy-penitent privilege “should protect a parishioner’s disclosure to a clergy member
that the parishioner intends to commit a future violent act against another individual.” Argues that
clergy should disclose a much wider scope of dangerous activity and that “a carefully crafted
dangerous person exception to the clergy-penitent privilege would not violate either the Free
Exercise or the Establishment Clauses of the First Amendment.” Part 1 reviews the rationale for
the privilege and traces its history beginning with the Roman Catholic Church. Part 2 reviews the
status of the privilege in U.S. state courts, noting specific components that include: discipline
enjoined requirement, types of protected communication, who holds the privilege, and who
constitutes a cleric. Part 3 reviews the limited application of the privilege in U.S. federal courts.
Part 4 considers states’ experiences with clergy obligations, mandated reporting laws, and “the
difficult issue of whether society’s interest in exposing dangerous behavior outweighs the parties’
interests in confidentiality.” Currently, 32 of 50 states require clergy to be mandated reporters of
child abuse: 18 list clergy among designated professionals, and 14 have general catch-all
provisions.” ldentifies variations between 10 states regarding abrogation of clergy-penitent
privilege by mandated reporting statutes. Part 5 poses a hypothetical dilemma regarding the
privilege and compares the ethical and legal responsibilities of a clergy with those of a lawyer and
a psychotherapist. Distinguishes between statutory laws of privilege and rules of client confidence
which are ethical norms of a profession. Finds that clergy have “much more discretion, and much
less guidance from legal norms and standards of professional conduct, in determining an
appropriate course of action.” Concludes: “The reluctance of courts and legislatures to recognize
an exception to the clergy-penitent privilege is perhaps best understood as simple avoidance of a
delicate and complex policy issue.” Part 6 considers various remedies and recommends a model
clergy-penitent privilege statute that contains an exception to dangerous person/future harm
circumstances. Proposes that in instances of Roman Catholic sacramental confession in which an
individual discloses intent to commit a future dangerous crime, the communication should be
privileged, but only at the option of the clergy. Part 7 addresses Constitutional issues that his
proposal raises regarding Free Exercise and Establishment. Concludes with a call “to consider
seriously the societal costs of the clergy-penitent privilege and to discuss whether certain
limitations on its application would better serve the public interest without compromising First
Amendment values.” Extensive citation of case law; 457 footnotes.

Clemency, Megan. (2017). Criminal and civil liability for failure to report suspected child abuse in South

Carolina. South Carolina Law Review [published by University of South Carolina School of Law],

68(5):893-916.
Clemency is a student, University of South Carolina School of Law, Columbia, South Carolina.
States in the introduction: “The purpose of this Note is to examine the current environment
concerning mandatory reporting of child abuse [including sexual abuse] in South Carolina and
nationwide, explore areas of ambiguity that currently exist in determining whether to impose civil
or criminal liability for failure to report in South Carolina, and make recommendations.” Part 1
“discuss[es] the background of mandatory reporting statutes across the country,” and “provide[s]
an overview of the various approaches [U.S.A.] states have adopted when formulating policies
concerning reporting child abuse.” Examines both criminal and civil liabilities. Part 2 “analyze[s]
South Carolina law as it relates to [criminal and civil] liability for failure to report child abuse,”
including statutes, case law, and administrative policy. Comments on a series of court decisions:
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“Taken together, these cases indicate that a South Carolina court is extremely unlikely to impose
civil liability for failure to report suspected child abuse to law enforcement authorities.” Part 3
“explore[s] areas of ambiguity [regarding liability for failure to report] that have been addressed in
various ways in other states but have not yet been resolved in South Carolina.” Examines 3
groups — attorneys, clergy, parents — regarding how other states address failure to report and the
legal situation in South Carolina. For each group, also “provide[s] specific recommendations for
how South Carolina should handle mandatory reporting issues.” Regarding clergy, presents a 5-
paragrah description of states’ varied approaches, which includes the factor of clergy/penitent
privilege. Regarding status in South Carolina, states that clergy “only have a duty to report under
some circumstances and evidence of clergy-penitent communications relating to potential abuse
will not be admissible in court.” Makes 3 recommendations: 1.) “...South Carolina courts should
adopt an expansive definition of who qualifies as a member of the clergy under the statute.” 2.)
“...the South Carolina legislature should consider eliminating the portion of the rule that
discourages clergy members from reporting instances of abuse when information is obtained from
the abuser.” 3.) “...South Carolina courts should recognize a special-relationship exception to
impose civil liability on clergy members who fail to warn victims or prevent abuse.” Includes a
brief rationale for each. Part 4, a 1-paragraph conclusion, states: “South Carolina’s existing
attitude toward assigning civil and criminal liability for failure to report is too conservative to
accomplish the goal of identifying and preventing child abuse.” 193 footnotes.

Cole, William A. (1987). [Article] Religious confidentiality and reporting of child abuse: A statutory and

constitutional analysis. Columbia Journal of Law and Social Problems, 21(1):1-51.
Cole is the article editor of the journal, 1986-1987. From Part 1, the introduction: “...this Article
attempts to answer three questions. First, what are child abuse reporting statutes and, as a matter
of statutory interpretation, how are they applicable to members of the clergy? Second, if reporting
statutes do apply to the clergy, how do they impact on religious confidentiality and how are they
in turn affected by the religious privilege? And third, what are the constitutional implications of
requiring clergy to report and testify concerning abuse [of minors]?” He concludes: “...many
states’ child abuse reporting statutes, more as a result of inadvertence than design, do sweep
members of the clergy into the category of persons obliged to report and testify about abuse, at
least as a prima facie matter. ...principles of statutory interpretation yield no satisfactory answer
to the question of which set of laws — child protection statutes or the religious privilege — trumps
the other. ...many states’ current reporting statutes probably create an impermissibly heavy
burden on the free exercise of religion and are, therefore, unconstitutional.” Part 2 reviews child
abuse and child protection statutes, including clergy reporting requirements. Part 3 considers
“religious confidentiality” and the clergy-communicant privilege. Part 4 examines the statutory
conflict between clergy reporting laws and the clergy-communicant privilege. Expresses his
position: “Even though it may increase conflict with reporting laws, the religious privilege should
also be expanded to provide full protection to observations made by the clergy member during
confidential counseling sessions, even if based solely on nonverbal communications and
impressions.” Part 5 regards the applicability of the U.S.A. Constitution’s First Amendment to the
issues. Part 6, the conclusion, ends by calling for state legislatures “to clarify the application of
child abuse reporting laws to member of the clergy and to either exempt clergy from their reach
altogether or to so tailor the laws that they will no longer threaten fundamental rights guaranteed
by the Constitution.” 237 footnotes.

Colombo, Ronald J. (1998). [Note] Forgive us our sins: The inadequacies of the clergy-penitent privilege.
New York University Law Review, 73(1, April):225-252.
Takes the position that the evidentiary rule of clergy-penitent privilege from U.S. common law “as
understood by most courts and legislatures... does not conform completely to the requirements of
the First Amendment [of the U.S. Constitution]. As a result the privilege at times violates the
Amendment’s Establishment Clause by unduly preferencing religion. Additionally, at other times
the privilege’s protections are insufficient, offending the notions of religious liberty and tolerance
upon which both the First Amendment’s Establishment Clause and Free Exercise Clause were
built.” Part 1 discusses evidentiary privileges, in general, and clergy-penitent privilege, in
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particular, noting the key variables are “(1) the definition of clergy, (2) the scope of
communication that the privilege protects, and (3) the ownership of the privilege.” Argues that
“[m]ost clergy-penitent privilege statutes [adopted by U.S. states] do not comport with the
justifications” offered for the privilege: “While some of these statutes are merely unwise as a
matter of policy, others arguably violate the Constitution.” Part 2 very briefly reviews the Free
Exercise Clause and Establishment Clause of the First Amendment and discusses legal
accommodation of religion based on judicial decisions. Part 3 applies the principles of common
law for the privilege and the principles of the First Amendment to the privilege, an application that
“expose[s] the inadequacies of the privilege as commonly understood.” Argues that “the
‘privilege’ and the ‘accommodation’ are not necessarily synonymous” which “expos[es] the need
for a dual system of protection for clergy-penitent privilege and a testimonial accommodation.”
Proposes a system of protection based on “the form of a constitutionally sound clergy-penitent
privilege” for the sake of the penitent, and “a form of religious accommodation” for the sake of
clergy based on a “dual ownership provision.” 142 footnotes.

Cornell, Ruth. (1999). [Note and Comment] The church and the law in the Ninth Circuit concerning
mandatory reporting of child sexual abuse: What the legal advocate representing a church or clergy needs
to know about Ninth Circuit child sexual abuse reporting statutes. Journal of Legal Advocacy and
Practice, 1:137ff. [Accessed 02/22/04 at LexisNexis Academic database.]
Purpose is “to inform practitioners who represent churches or clergy members of the requirements
of child sexual abuse reporting statutes, a major area of church liability, within the [U.S.A.
federal] Ninth Circuit Court of Appeals, while placing an emphasis on California’s reporting
statute.” The Circuit includes Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada,
Oregon, and Washington. Section 2 reviews Ninth Circuit basic requirements of reporting statutes
for clergy and occupations, professions, or positions that closely relate to that of clergy, e.g., a
clergy who is functioning as a school administrator. In question/answer format, addresses: who is
a reporter, what triggers the duty to report, contents of the report, timing requirement, to whom the
report is made, how the report is made, immunity from liability, penalty for failure to report, and
exceptions for clergy. Section 3 considers the previous questions in relation to California’s
reporting statutes. Also discusses what constitutes penitential and confidential communications.
Section 4 is a conclusion that briefly “discusses the limitations of clergy exceptions and proposes
that California’s reporting statute should be amended by the addition of either an exemption from
immunity for malicious or knowingly false reports, or by including a good faith requirement for
mandatory reports.” 92 footnotes.

Dalton, Kari Mercer. (2012). [Article] The priest-penitent privilege v. child abuse reporting statutes: How

to avoid the conflict and serve society. Widener Law Review, 18(1):431-465.
Dalton is associate professor, John Marshall Law School, Atlanta, Georgia. Part 1 introduces the
article; states: “Due to the recent sex scandals in the [Roman] Catholic Church, the general public
has lost respect for and no longer trusts the Church as it once did. There is perception that the
Church covered up alleged sexual abuse and caused further harm with its efforts to conceal the
abuse. There is a clear public demand to do away with what is perceived as ‘secrecy’ within the
Church. Because of this eagerness to peel away veils of concealment, the public and, in turn,
[state] legislators have become bolder in their lack of deference to the institution of the
confessional.” This leads to the conflict between clergy as state-mandated reporters of child abuse
and clergy, within some faith communities, as required to preserve “the traditional secrecy of the
confessional.” Part 2 traces the history of the priest-penitent privilege, beginning with the Roman
Catholic Church, through English common law, and into U.S.A. law. Notes that the U.S.A. states’
statutes regarding the privilege are not consistent in language or scope. States: “...the federal
courts perpetuate the inconsistencies in the priest-penitent privilege’s definition because it applies
either varying state law or ambiguous federal common law.” Part 3 is “an analysis of the history
and definitions of various child abuse reporting statutes... so that the conflict between the
reporting statutes and the priest-penitent privilege can be more clearly understood.” Comments
that “the child abuse reporting statutes are inconsistent and not uniform throughout the states.”
Part 4 describes the conflict between the privilege and child abuse reporting statutes, citing court
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cases from California, Connecticut, Arkansas, Indiana, Washington, and Utah. Observes: “...not
only is there a conflict between two types of statutes, but there is also a conflict in the way to
resolve the two of them.” Part 5 examines factors potentially involved in court cases: Free
Exercise and Establishment clauses of the U.S.A. Constitution’s First Amendment; due process,
privacy, and free speech considerations; public policy and state interests. Her proposal to avoid
the conflict: “State legislators should simply exclude members of the clergy from the statutory list
of mandatory reporters.” Part 6 is a 3-paragraph summary of the article. 177 footnotes.

DeRitis, Gabriella. (2020). [Note] Forgive me Father, for | have sinned: Explicitly enumerating clergy

members as mandatory reporters to combat child sexual abuse in New York. Cardozo Journal of Equal

Rights and Social Justice, 26(2, Winter):283-304.
DeRitis is a student, Benjamin N. Cardozo School of Law, Yeshiva University, New York, New
York. “This Note proposes that New York explicitly enumerate clergy members as mandatory
reporters of child abuse and provide an exception to the clergy-penitent privilege in cases of child
abuse or neglect, effectively mandating clergy members to report whenever there is reasonable
cause to expect child abuse. These changes will prevent future abuse from occurring and hold
abusers accountable.” Part 1 is introductory. In 2 paragraphs, Part 2 “discusses the dynamics of
child victimization,” based on Roland C. Summit’s Child Abuse Accommodation Syndrome, “that
make it necessary that members of the clergy be mandatory reporters.” Part 3 consists of 4 brief
paragraphs which discuss “the clergy penitent privilege in religious contexts, specifically
examining [Roman] Catholicism and Judaism as case studies.” Part 4, a paragraph, “discusses the
clergy privilege in secular contexts, providing a brief survey of various [U.S.A.] state approaches
to the privilege.” In 3 paragraphs, Part 5 “discusses the pertinence of the issue in New York; it
details several instances of sexual abuse in the state’s archdioceses and Jewish communities.” In 2
paragraphs and a table, Part 6 “provides a discussion of mandatory reporting statutes and a survey
of the existing statutes in each state [and Washington, D. C.].” States that as of 2015, only New
Hampshire and West Virginia have “explicitly declared clergy members as mandatory reporters
and denied the clergy-penitent privilege in cases of child abuse or neglect.” Part 7 analyzes the
approaches of New York, Maryland, and New Hampshire to mandated reporters; of the 3, only
New Hampshire enumerates clergy as mandated reporters and “abrogates [clergy-penitent]
privileged communications in the context of child abuse and neglect.” Part 8 “discusses the
various ways clergy members may become aware of child abuse, and the various implications
reporting these instances may have.” Analyzes the New Hampshire approach as “grounded by the
fact that victims of child abuse are especially vulnerable and that clergy members are in an
especially unique position to help protect them.” Part 9 is 6 paragraphs of “analysis of the issues
and concerns raised...” In regard to concerns related to the U.S.A. Constitution’s First
Amendment, states: “...one must decide whether concerns regarding government interest in
victim protection and criminal deterrence outweigh religious privileges and freedoms.” Part 10 is
a 2-paragraph summary. 120 footnotes.

Donze, Caroline. (2017/2018). [Comments] Breaking the seal of confession: Examining the

constitutionality of the clergy-penitent privilege in mandatory reporting law. Louisiana Law Review

[published by the Paul M. Hebert Law Center, Louisiana State University], 78(1, Fall):267-310.
Donze is a student, Paul M. Hebert Law Center, Louisiana State University, Baton Rouge,
Louisiana, and the production editor for the journal. Analyzes the legal and practical issues raised
by a civil case in Louisiana involving the state’s clergy-penitent privilege which exempts clergy as
mandated reporters of child sexual base when information regarding the abuse is learned in the
context of confidential religious communication. The case, Parents of Minor Child v. Charlet,
135 So. 3d, was unresolved at the time of publication, by the parents of their daughter who sued
the Roman Catholic Church’s Diocese of Baton Rouge, their parish priest in town of Clinton, and
a member of the parish who allegedly sexually harassed and abused their daughter when she was
14-years-old. “Fearful of telling her parents about the escalating sexual abuse, [the daughter]
sought support and advice from her parish priest” on 3 occasions during her confessions.
According to the suit, the priest “advised her ‘to move past the abuse, suggesting she ‘sweep it
under the floor and get rid of it” because the ramifications of divulging her secrets would end up
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hurting too many people. [He] reportedly made no efforts to stop the abuse, and the crimes [she]
reported to him went unreported.” The priest was sued for failure to report, and the Diocese for
vicarious liability and “for negligent hiring and training of the priest.” Donze describes the core of
the case: “The intersection of mandatory reporting legislation and the clergy-penitent privilege
illustrates a conflict between the public policy goal of protecting children and the [U.S.A.]
constitutional right to Free Exercise of religion.” States: This Comment argues that abrogation of
the clergy-penitent privilege with a state’s mandatory reporting legislation — the specific instance
where clergy receive confessional reports of ongoing or imminent child abuse — can withstand
constitutional scrutiny.” Part 1 traces the common law history of this evidentiary privilege,
including its basis in public policy goals, its Roman Catholic roots, its codification into the U.S.A.
states’ statutory law, and its lack of codification in federal law. Part 2 “surveys the status of the
mandatory reporting laws in Louisiana and the rest of the United States, focusing on statutory
exceptions for clergy.” Notes the varying approaches, including 2 approaches used by 6 states and
1 U.S.A. territory which “abrogated the clergy-penitent privilege in their mandatory reporting
legislation.” Describes the Louisiana situation in which clergy are mandated reporters of child
abuse, but are exempted if the information is confidential and “bound under religious doctrine to
keep such communications confidential.” Part 3 considers the relationship of the U.S.A.
Constitution’s First Amendment to the clergy-penitent privilege and state laws which mandate
reporting of child abuse. Describes multiple rationales to justify abrogation of the privilege in
relation to both the Free Exercise and Establishment clauses, including U.S. Supreme Court
rulings. Part 4 “considers [the case as] a jurisprudential example of the negative effects of the
privilege on the reporting of child abuse and contemplates potential avenues for encouraging
Catholic priests to report abuse while still maintaining the integrity of the sacrament of
Confession.” Discussing the case, states that the case “exhibits how confessional shields can
result in the failure to adequately pursue identification and prevention of child abuse,” and that the
case “demonstrates how children cannot be expected to understand the intricacies of state law and
[the Church’s] canon law and may have no idea that a priest has both a clerical duty to refrain
from reporting and a legal avenue to support his refusal to report.” Describes Church practices
which could be taken so that confessional secrecy was preserved and the reporting of abuse
encouraged, including: training priests “to strongly urge penitents to report their abuse to the
authorities and avoid discouraging or shaming victims into silence.”; priests attempting to the
“penitent’s consent to engage in a conversation” apart from the confessional which would lead to
other information which could be the basis for a mandated report; priests learning to “detect signs
of abuse outside of the confessional to gain knowledge that will trigger their duty to report and
avoid breaking the seal of Confession.” Ends with a 1-paragraph conclusion which states that
abrogation is constitutionally permitted “because the compelling state interest of protecting
children outweighs the narrow infringement upon the religious rights of the clergy,” and which
states steps the Church must take. 322 endnotes.

Durrant, Rena. (1996). Where there’s smoke, there’s fire (and brimstone): Is it time to abandon the

clergy-penitent privilege? Loyola of Los Angeles Law Review, 39(4, December):1339-1368.
Durrant is a student, Loyola Law School, Loyola Marymount University, Los Angeles, California.
Cites the current “social climate in which a reevaluation of the clergy-penitent privilege is in
order” and attributes the climate to recent public outrage over institutional secrecy exercised by
Roman Catholic jurisdictions in the U.S.A. in matters of sexual abuse of minors by clergy. While
noting that “a great deal of literature has questioned the clergy-penitent privilege in light of the
current Catholic sex scandals, this paper will attempt to divorce the privilege from the current
controversy and question its validity through a strictly doctrinal approach.” [For citations of
relevant literature, see especially footnotes 6, 13, 47, and 129.] Part 2 describes privileges within
the criminal justice system in general and “then delineates the scarce body of Supreme Court
jurisprudence” regarding the clergy-penitent privilege. Part 3 utilizes John H. Wigmore’s
utilitarian justification for the adoption of privileges and concludes that the clergy-penitent
privilege fails at least 3 of Wigmore’s utilitarian requirements. Part 4 analyzes the privilege in
relation to the Free Exercise and Establishment Clauses of the First Amendment of the U.S.A.
Constitution, and “concludes by asserting that the privilege in fact violates the Establishment
Clause” whether “one applies the separationist theory or the nonpreferentialist theory...” Part5 is
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a brief conclusion that calls for striking down the privilege due to the current social climate, lack
of utilitarian justifications, and Establishment Clause problems. 156 footnotes.

Editors. (1985). [Note] Developments in the law: Privilege communications. Harvard Law Review, 98(7,

May):1450-1666.
Provides a comparative and theoretical analysis of privileged communications which “examine[s]
developments in the [U.S.A.] legal system’s protection of communications may by individuals
within the context of confidential relationships.” Describes evidentiary privileges as deviating
from the “common law principle that ‘the public has a right to every man’s evidence,”” and “thus
visibly impede the realization of a central objective of the legal system in order to advance other,
often less immediate goals.” Part 1 “briefly reviews the principal historical sources of current
American privilege law...” Part 2 discusses “traditional and nontraditional modes of analyzing
privilege law...” “Section A describes and analyzes the two balancing approaches most
commonly used to justify privilege law — the traditional justification of encouraging socially
useful communications and the privacy rationale — and attempts to reconcile them within a full
utilitarian framework,” the latter typified by John Henry Wigmore’s influential writings. “Section
B evaluations certainty and functionalism, two theories about the proper parameters of privilege
law that have been largely influenced by the balancing approaches. Section C describes two
attempts to explain privilege law politically — the power theory and the image theory — and
analyzes them both in light of a theory of political choice.” As an example of the power theory,
states: “...although the recognition of the priest-penitent privilege undoubtedly stems in part from
the power of the [Roman] Catholic Church, its recognition stems also from an accommodation by
the secular state to the religious beliefs of a large population. The Church exercises influence
mainly to the extent that its social vision is accepted or accommodated by society.” Parts 3-6
“analyze doctrinal communicative privileges: Part 3, attorney-client; Part 4 A., medical and
counseling relationships; Part 4 B., clergy-communicant relationships; Part 5, family members;
Part 6, particular institutions. Part 7 “examines the doctrine of waiver in privilege law, seeking to
provide a comparative perspective on the processes by which the protection of an otherwise
accepted privilege may be lost.” Part 8 is a conclusion. Part 4 B., clergy-communicant
relationships, pp. 1555-1562, consists of 3 sub-parts: history of the privilege, scope of the
privilege, and theoretical justifications. Regarding the history: cites English courts’ recognition
of the privilege before the Reformation, and its later abandonment; traces the recognition of the
privilege in the U.S.A. to a New York court decision in People v. Phillips in 1813 in a case
involving a Roman Catholic priest. Suggests that “[t]he paucity of challenges to the clergy-
communicant privilege may result from the legal system’s regard for the clergy and for established
religion... [This deference] has also resulted in limitations on the clergy-communicant privilege
designed to ensure that the protected communication has a religious purpose.” Regarding the
scope, notes variations between states as to: whether the clergy, the communicant, or both hold
the privilege; the definition of clergy; whether clergy confidentiality is mandated by the doctrine
of the particular faith community; whether the privilege is extension “to cover secular counseling
activities of the clergy.”; whether clergy are required “to disclose any knowledge they have
regarding potential child abuse violations.” Regarding theoretical justifications, lists justifications
related: to the Free Exercise clause of the U.S.A. Constitution’s First Amendment, noting that the
constitutional right “is not absolute and may be overridden by compelling state interests.”; privacy
rationales; the image theory of courts maintaining their legitimacy, which is based on the public
“perceiv[ing] that courts observe basic principles of fairness and decency,” which leads to “most
judges and attorneys [being] reluctant to cross the line that separates church and state by
demanding behavior from clergy that would violate religious principles. The spectacle of courts
imprisoning members of the clergy for refusing to violate confidences entrusted to them might
tend to subvert public faith in the judicial process.” Part 4 C. concludes that the current
justifications are not justified and promotes a “statutory scheme” which would protect privacy
interests establish “limited exceptions to the privilege for cases in which the individual has no
justifiable expectation of privacy or the state’s interest in the information is especially great.” Part
8, the conclusion, states: “...the law of privilege defies any unifying principle or justification...
Few, if any, areas of evidence law raise such fundamental dilemmas and result in such
controversial outcomes. Nonetheless, some broad principles do emerge. Both camps in the
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privilege debate are hampered by empirical uncertainty. One can never prove that costs outweigh
benefits or vice-versa with regard to a particular privilege... The debate must instead focus on the
values that society seeks to protect in a particular area or particular relationship. Once these
values are identified, the evaluation of the privilege must rest not merely on an attempted cost-
benefit analysis, but also on considerations of personal privacy and the social acceptability of a
legal system that intrudes into particular areas.” Each part contains a set of footnotes; Part 4 B.,
The Clergy-Communicant Privilege, contains footnotes 166-213.

Ezeanokwasa, Jude O. (2014). [Article] The priest-penitent privilege revisited: A reply to the statutes of

abrogation. Intercultural Human Rights Law Review, 9:41-102.
Ezeanokwasa is a Roman Catholic priest, Catholic canon lawyer, judge of the tribunal of the
Catholic Archdiocese of Miami, Miami, Florida, and judge of a Catholic tribunal in Nigeria. In
the introduction, states: “The Catholic Church has been in recent times, on the front pages of
newspapers regarding instances of child sex abuse. As a consequence, there has been a call for the
repeal of priest-penitent privilege statutes in cases of child sex abuse.” He analyzes the Free
Exercise clause of the 1st Amendment of the U.S. Constitution in relation to states’ statutes which
abrogate the privilege in cases of child sexual abuse (CSA. Part 1 briefly sketches the history of
the Free Exercise clause by citing U.S. Supreme Court decisions. Part 2 describes “the sacrament
of reconciliation or penance” as a sacrament of the Catholic Church. Part 3 traces the history of
the privilege in U.S.A. states’ statutes beginning in 1828 in New York, noting that “by 1991 all
fifty states and the District of Columbia had statutorily embraced the priest-penitent privilege”
while language varies in relation to the type of communication covered, the necessary context, and
who holds the privilege. [He omits definitions of priest, clergy, or minister which are used
generically.] Identifies 4 classes of states’ statutes regarding mandatory reporting of child abuse.
Of the 7 states’ statutes that abrogate the privilege in cases of child abuse, his focus, developed in
part 4, is New Hampshire, North Carolina, and West Virginia which make an exception for
attorney-client privilege. Part 4 is his 30+ pp. analysis of U.S. Supreme Court decisions “in
establishing equitable conditions for constitutionally burdening the free exercise right.” States:
“Since the mandatory-reporting statutes [of states] sweep away the free exercise right of Catholics
by compelling the divulgation of confessional secrets in order to advance the protection of
children from molestation or abuse in general, the issue for our purpose here is whether this class
of statutes satisfies the conditions for limitation of the constitutional right laid down by the
Supreme Court.” Cites Supreme Court decisions since 1879, particularly regarding “compelling
state interest,” and its qualifiers, e.g., “religion-neutral,” “generally applicable,” and “least
restrictive.” Applying the principles of neutrality and general applicability, he asserts, without
substantiation, that statutes abrogating the privilege “more or less subtly target the Catholic
Confessional Seal.” He concludes that any statute which abrogates the privilege is “neither
religion-neutral nor generally applicable.” While acknowledging that “protection of children from
sex abuse” serves a compelling governmental interest under the “strict scrutiny” standard,
introduced in Church of the Lukumi Babalu Aye, Inc., v. City of Hialeah, 508 U.S. 520 (1993), he
argues that the New Hampshire, North Carolina, and West Virginia statutes fail to meet the
“narrowly tailored” element because they except attorney-client privilege. [He does not address
the other 4 states’ statutes.] His application of the strict scrutiny’s standards of “measure adopted
by the government [being] a proper means for realizing the stated compelling governmental
interest” and “that the measure adopted by government must be narrowly tailored to that interest”
leads him to conclude that the abrogating statutes fail. Argues that the Church’s practice of
confession “enables penitents to step forward and benefit from the faith-based counsel of the priest
and turn their lives around for their personal good.” [Does not offer evidence to substantiate the
benefits derived or the competency of priests to function “as agent of human and social renewal,”
either in general or in cases of CSA.] Asserts, without evidence: “The number of would-be
molesters that would have been roaming the streets if not for the grace of the confessional and the
atmosphere of absolute secrecy should be appreciated.” [Does not address the counter scenario of
people who confessed to CSA but did not change their behavior, and whom the privilege protected
from discovery by law enforcement, which could have allowed for intervention.] [Does not offer
evidence to substantiate his argument that abrogating the privilege will result in people not using
the sacrament due to lack of trust. Similarly, does not cite evidence to support that abrogating the
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privilege for licensed fiduciary professionals, e.g., a nurse, results in injury to patients who cease
to trust the profession.] [Asserts that mandatory reporting of CSA erodes Free Exercise right of
“the alleged child molester... [and] that of the priest and innocent their parties who, out of the
reasonable fear of losing their trust will no longer approach the sacrament.” Does not address the
possibility of mandatory reporting by priests of CSA could result in enhanced trust.] The
conclusion summarizes his position. 298 footnotes.

Fenton, David T. (1986). [Note] Texas’ clergyman-penitent privilege and the duty to report suspected

child abuse. Baylor Law Review, 38(1, Winter):231-248.
Examines the recent opinion by the attorney general of Texas regarding the state child abuse
reporting statute, Section 34.07 of the Texas Family Code. The opinion states that the Section
“requires clergymen to report cases of suspected child abuse, even in instances where such abuse
is confidentially disclosed to the clergyman by a parishioner,” and that it requires clergy to testify
in child abuse proceedings. Part 1 briefly describes the historical development of the clergy-
penitent privilege, including statutory recognition and judicial interpretation, and the reliance on
the Wigmore formulation of “four fundamental conditions necessary to the establishment of a
privilege against the disclosure of communications...” Part 2 is a 3-paragraph discussion of child
abuse as a significant problem in the U.S.A. and the Texas legislature’s 1965 and 1975 responses.
Part 3 briefly critiques the attorney general’s opinion on clergy-penitent privilege and the issues of
the affirmative duty to report suspected child abuse and to testify in a child abuse proceeding. Part
4 briefly considers implications of the opinion in relation to the First Amendment of the U.S.A.
constitution and state policy interests. Part 5 very briefly concludes that the opinion “appears to
reach a correct result as to existing state law, but for some of the wrong reasons.” Points to the
Texas legislature’s need to clarify its intent regarding the privilege in relation to child abuse law.
123 footnotes.

Goldenberg, Rachel. (2013). [Student Note] Unholy clergy: Amending state child abuse reporting statutes
to include clergy members as mandatory reporters in child sexual abuse cases. Family Court Review: An
Interdisciplinary Journal [published by the Association of Family and Conciliation Courts], 51(2,
April):298-315.
Goldenberg is a student, Maurice A. Deane School of Law, Hofstra University, Hempstead, New
York. “This Note proposes that states [in the U.S.A.] should amend their child abuse reporting
laws in two fundamental ways: (1) states must eliminate the religious exemption, which excludes
members of clergy from the obligation to report instances of child sexual abuse cases that are told
to them in a religious or otherwise professional capacity, and (2) states must amend their laws to
specifically include clergy as mandatory reporters.” While acknowledging that child sexual abuse
occurs in religious communities, “for the purposes of this Note, the discussion will focus primarily
on the [Roman] Catholic and Jewish Orthodox communities. Both groups have a long and
unfortunate history of child sex abuse but have deal with the issue in different ways.” Part1isa
very brief introduction. Part 2 is a 5-paragraph discussion of “the severity of child sexual abuse in
both the Catholic and Jewish Orthodox communities.” [She includes Ultra-Orthodox Judaism as
part of “Jewish Orthodox.”] In 12 paragraphs, Part 3 “examines the current state of child abuse
reporting statutes and the legislative history of the clergy-penitent privilege,” provides a synopsis
of definitions of clergy, and “describes who holds the clergy-penitent privilege, and explains how
the privilege is used both in the Catholic and Jewish communities” to protect priest-penitent
confidentiality. [Erroneously cites the year of 1843 as when “the earliest recorded American case
on the clergy-penitent privilege” was decided by a court; it was 1813.] Part 4 discusses the
“privilege as a statutory exemption in reporting statutes” and “provides a brief discussion as to
why states have adopted such varying approaches to the privilege.” Comments that the difference
between states’ approaches to the privilege — e.g., abrogation — is based on varying interpretations
and understandings. Stating that the privilege is based on a utilitarian justification, lists John
Henry Wigmore’s 4 conditions that help balance benefits and detriments derived from the
privilege, focusing on the 4th, which regards injury and benefit from disclosure, “since there is a
strong tension between the government’s interest in protecting children and its concern of not
imposing on religious freedom.” Concludes that protecting children supersedes upholding the
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privilege. In 7 paragraphs, Part 5 “offers a proposed statute, which mandates that clergy report
child sexual abuse and abrogates the penitent privilege in such cases.” Includes a justification. In
7 paragraphs, Part 6 considers the Free Exercise and Establishment clauses of the First
Amendment of the Constitution of the U.S.A., and “explain[s] the implications with regard to the
clergy-penitent privilege.” She critiques the First Amendment bases for the privilege. The last
Part is a 3-sentence conclusion which calls for “states to abrogate the clergy-penitent privilege in
cases of child sexual abuse” and “to mandate clergy members as reports of known or suspected
child sexual abuse.” 190 endnotes.

Gross-Schaefer, Arthur, & Levi, Peter S. (1996). Resolving the conflict between the ethical values of

confidentiality and saving a life: A Jewish view. Loyola of Los Angeles Law Review, 29(4, June):1761-

1770.
Gross-Schaefer, a rabbi, is a professor of business law, Marymount University, Los Angeles,
California. [Originally published under the name of Arthur Gross Schaefer; he is listed here as
Gross-Schaefer, which honors his preference, per personal correspondence, 01/08/08.] Levi isa
doctoral student in philosophy, University of California, Santa Barbara, Santa Barbara, California,
and a rabbinic student, Hebrew Union College, Los Angeles, California. The essay is from a
section of the issue, “Symposium: The Religious Voice in the Public Square and Executing the
Wrong Person: The Professionals’ Ethical Dilemmas.” The authors responded to a hypothetical
case, pp. 1543-1546: [Symposium Problem] The wrong man is about to be executed for a crime
he did not commit. The question posed is a rabbi’s obligation to preserve the confidentiality of a
confession versus an obligation to prevent the death of an innocent person. States in Part 1, the
Introduction: “While this Essay will include the manifestation of a number of concepts, the goal is
to look for an understanding of the hierarchical ethical system embodied in the Jewish tradition.”
Rather than applying a utilitarian approach, which is a way to resolve conflicts and “presupposes
two commensurate and competing sides which must have a victor and a vanquished,” they
describe the Jewish ethical tradition as “occup[ying] a different vantage point based upon a clear
principle that spiritual values will trump socially based values.” They draw upon Hebrew
scripture and the Talmud Part 2 discusses the preservation of life as “one of the highest values in
the Jewish tradition,” a tradition which “confers both positive and negative duties upon
individuals.” States: “While confidentiality is important [as an obligation in Judaism], it clearly is
not ranked as a fundamental spiritual value.” Part 3 examines the place of confidentiality as a
highly respected Jewish value, including a discussion of the various harms to be considered if
confidentiality is breached. Part 4, which explores both the spiritual values of saving a life and
confidentiality, notes that “Jewish tradition does not include e a sacramental, confessional
tradition” in the sense of Roman Catholic priest and sacrament of confession. Also notes that
confessing their sins, Jews are not bound to confess to a rabbi: “As a result, the confidence
between a rabbi and a congregant is not any more privileged than the confidence between any two
individuals.” Examines Leviticus 19:6 regarding its injunction to not pass along information
about another, a prohibition which is modified by a succeeding injunction to prevent harm or
protect life: “The absolute spiritual value of life ranks higher in the hierarchy, thus precluding any
possible need for a calculation weighing disparate values.” Part 5 briefly considers the
implications of choices before a rabbi in the hypothetical case. “If the rabbi keeps silent
[regarding the information in the confession], the rabbi effectively becomes an accomplice to the
sin by committing the sin of aiding sinners...” States that at the least, “the rabbi is bound to
convince the confessor to tell the truth. If the confessor refuses, then it is a sin for the rabbi to
keep silent and refrain from telling the truth to the proper authorities.” The rabbi’s silence would
allow the state to kill an innocent person, and would allow the guilty person to go free, potentially
placing others at risk of harm. Part 6, a 1-paragraph conclusion, states: “The letter of the law does
not serve itself; it serves the spiritual value embedded within it.” 28 footnotes. [While the article
does not address sexual boundary violations in the context of a faith community, the article is
relevant to the topic of the bibliography.]
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Hammar, Richard R. (2000). Application of child abuse reporting laws to ministers and lay church
employees. Church Law & Tax Report: A Review of Legal & Tax Developments Affecting Ministers and
Churches, 14(3, May/June):1-9.

Summarizes child abuse reporting laws in 25 U.S.A. states, Alabama — Missouri, and applies them

to ministers and lay employees. Categories include: definition of abuse; statute; identification of

who is a mandatory reporter; where to report; whether there is clergy privilege.

. (2000). Application of child abuse reporting laws to ministers and lay church
employees — Part 2. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting
Ministers and Churches, 14(4, July/August):10-13.

Continuation of the article cited immediately above. Covers 25 U.S.A. states, Montana —

Wyoming.

. (2001). Application of child abuse reporting laws to ministers and lay church
employees — The 2001 survey of state laws. Church Law & Tax Report: A Review of Legal and Tax
Developments Affecting Ministers and Churches, 15(3, May/June):9-19.

Replicates the previous year’s survey; includes the most recent provisions; includes all 50 states.

. (2004). Application of child abuse reporting laws to ministers and lay church
employees — The 2004 survey of state laws. Church Law & Tax Report: A Review of Legal and Tax
Developments Affecting Ministers and Churches, 18(3, May/June):1-19.
A survey “article summarizing the application of [U.S.A.] state child abuse reporting laws to
ministers and lay church employees.” Includes the most recent provisions, noting that: “Several
states amended their child abuse reporting law over the past year, many in response to highly
publicized cases of child molestation by clergy.” The primary component of the article is a table
format display of each state that lists its applicable statute(s), what is reportable as abuse,
mandatory reporters, immunity from liability, how to report, criminal liability for failing to report,
and civil liability based on statute and court rulings.

. (2010). 2010 child abuse reporting laws for churches. Church Law & Tax Report: A
Review of Legal and Tax Developments Affecting Ministers and Churches, 24(3, May/June):1, 3-16, 17-
29.

Presents the results of his annual survey of the U.S.A. states and the Washington, D. C. child
abuse reporting laws. States at the outset that ministers, in situations in which a minor is being
abused, often “want to resolve such matters internally through counseling with the victim or the
alleged offender, without contacting civil authorities. Such a response can have serious legal
consequences, including the following: (1) Ministers who are mandatory reporters under state law
face possible criminal prosecution for failing to comply with their state’s child abuse reporting
laws; (2) some state legislatures have enacted laws permitting child abuse victims to sue ministers
for failing to report child abuse; and (3) some courts have permitted child abuse victims to sue
ministers for failing to report child abuse.” Organizes the survey results around 4 questions: “(1)
What is the definition of reportable “child abuse’ under my state child abuse reporting law? (2)
Am | a mandatory reporter of child abuse? (3) What if | learn of child abuse in the course of a
conversation that is protected by the clergy-penitent privilege? Am | still required to report? (4)
How do | report child abuse?” Topics discussed include: reporters’ immunity from liability; how
to report; criminal liability for failing to report; civil liability based on statute; civil liability based
on court rulings; disclosure of reporters’ identities; liability of churches for a minister’s failure to
report child abuse. Cites numerous state court rulings as examples. The survey is found at pp. 10-
16 & 17-29. Includes a citation for the applicable statute.

. (2013). 2013 child abuse reporting laws for churches. Church Law & Tax Report: A
Review of Legal and Tax Developments Affecting Ministers and Churches, 27(4, July/August):1, 3-14, 17-
3L
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Begins by noting: “Often, ministers want to resolve [matters of abuse of minors] internally
through counseling with the victim or the alleged offender, without contacting civil authorities.”
Notes potential “serious legal consequences” to that approach: “e ministers who are mandatory
reporters under state law face possible criminal prosecution for failing to comply with their state’s
child abuse reporting law; * some state legislatures have enacted laws permitting child abuse
victims to sue ministers for failing to report child abuse; and * some courts have permitted child
sexual abuse victims to sue ministers for failing to report child abuse.” States that as a result of
those consequences: “...it is imperative for ministers to be able to answer the following questions:
(1) What is the definition of reportable ‘child abuse’ under my state child abuse reporting law? (2)
Am | a mandatory reporter of child abuse? (3) What if | learn of child abuse in the course of a
conversation that is protected by the clergy-penitent privilege? Am I still required to report? (4)
How do | report child abuse?” The article is accompanied by a table organized in relation to those
4 questions “based on the current child abuse reporting laws in all 50 [U.S.A.] states and the
District of Columbia.” The table cites the applicable state code. Discusses various topics and
gives examples of case law from both state and federal courts. Also includes a table entitled,
Application of Child Abuse Reporting Laws to Ministers and Lay Church Workers — A Summary,
that organizes states by 6 topical categories. Also includes a table entitled, Civil Liability for
Failing to Report Child Abuse, based on court rulings in states that “have refused to permit victims
of child abuse to sue mandatory reporters who failed to report the abuse, and cites a case(s) for
each of those states.

. (2015). Child abuse reporting and the clergy privilege. Church Law & Tax Report: A
Review of Legal and Tax Developments Affecting Ministers and Churches, 29(3, May/June):1, 3-12.
States that it is “imperative that ministers understand their child abuse reporting obligations under
state law, and in the case of mandatory reporters, report abuse unless they are certain that a valid
exception, such as the clergy-penitent privilege, applies.” Notes that clergy’s failure to “report
child abuse, either because they assume the clergy-penitent privilege applies and exempt them
from reporting, or they want to resolve the matter internally through counseling with the victim or
the offender without contacting civil authorities,” may “have serious legal consequences,” civil
and/or criminal, for clergy. Reviews the privilege, in general; summarizes states’ child abuse
reporting laws pertaining to ministers and lay church workers; discusses civil and criminal liability
issues. Cites material from state and federal court decisions.

Hill, Alexander D., & Li, Chi-Dooh. (1990). A current church-state battleground: Requiring clergy to

report child abuse. Journal of Church and State, 32(4, Autumn):795-811.
Hill is assistant professor of law and management, School of Business and Economics, Seattle
Pacific University, Seattle, Washington. Li is a partner, Ellis an Li, Seattle, Washington. His law
firm “handled the trial and appeal of the Hartley case,” the legal event which sets the context for
the article: State of Washington v. Scott Hartley, King County Superior Court of the State of
Washington No. 87-1-02114-5 and State Court of Appeals No. 21470-5-1. The article considers
statutory law in 17 U.S.A. states requiring clergy to report information of suspected abuse or
neglect of minors to public agencies which “is now coming face to face with the critical question
of whether cleric-counselee communication until now solely protected by statutory law — is
entitled to First Amendment protection. If so, do the mandatory reporting laws pass constitutional
muster?” The case involved Rev. Hartley, a minister on the staff of Community Chapel, “an
independent pentecostal [sic] church” in Seattle, Washington. In his role as a designated
counselor, he worked with a family in the church in which the wife’s husband, a stepfather to her
daughter, was convicted of sexual abuse of the daughter. A year later, “the State brought criminal
charges against Rev. Hartley for failure to report the suspected abuse in a timely manner” as
required by Washington law. In the 1990, the State Supreme Court reversed the conviction on a
technical basis without addressing issues related to the First Amendment of the U.S.A.
constitution. The majority of the article applies the Free Exercise Clause of the First Amendment
to Hartley, relying on the U.S.A. Supreme Court’s decision in Sherbert v. Verner, 374 U.S. 398
(1963). Using hypothetical examples, they argue that the practical implications of clergy
functioning as legally mandated reporters of child abuse will be to violate the Free Exercise
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clause. They also assert that the 1990 Supreme Court decision in Employment Division,
Department of Human Resources of Oregon v. Smith, 494 U.S. 872 gives “greater latitude to
impinge on religious practice.” A shorter section discusses ways in which “[c]hild abuse reporting
statutes may violate” the Establishment Clause of the First Amendment. Closes with brief
suggestions for statutory changes by which “state legislatures might better accommaodate religious
practice and still meet their goal of protecting children” by listing options based on a utilitarian
analysis. 66 footnotes.

Hogan, Jr., Edward A. (1951). [Article] A modern problem on the privilege of the confessional. Loyola

Law Review, 6(1):1-14.
Hogan is not identified; possibly this was the Hogan who was dean, School of Law, University of
San Francisco, San Francisco, California, and was a Roman Catholic. He advocates for
“obtain[ing] a fuller measure of religious freedom through a repeal of non-sectarian laws of
evidence regarding privileged communications of penitents to their confessors.” Cites the
California Code of Civil Procedure as perhaps a typical statute, stating: “Unfortunately it does not
conform to the rules of the Catholic Church, and other faiths, such as the High Episcopal Church,
which have private personal confession of sins as a part of regular religious practice. It seems
reasonable that the confessor-penitent privilege ought to conform to the requirements of these
churches... Consequently the priest is not given the protection of the secular law that he needs in
order to meet the requirements of the seal of confession under canon law.” Bases the meaning of
“sacramental confessions” on the Church’s Code of Canon Law, citing canons 889 and 2369.
Provides a history of “the subject of the privilege of the confessor and the confessant™ in English
history and common law. Given the lack of definitive evidence, he infers: “It is unreasonable to
believe that a common law system existed which was contrary to or inconsistent with the law of
the influential Church [of England].” Calls for “a clear exposition to courts of law that originally
there must have been such a privilege known to the common law... It is our duty as scholars, and
as Catholics, to make the truth known.” 47 footnotes.

Horner, Chad. (1997). [Note] Beyond the confines of the confessional: The priest-penitent privilege in a

diverse society. Drake Law Review, 45(3):697-732.
Part 1 briefly describes the current status of the priest-penitent privilege in U.S.A. jurisprudence,
noting that “expansion of what was originally a privilege of penitents in the Roman Catholic
Church” has obscured “the original policies and concerns regarding infringements on
constitutional rights” and results in the need to re-evaluate “the current policies justifying the
privilege.” Part 2 is a brief history of the origins and development of the privilege, focusing on
U.S.A. case and statutory law. Part 3 “examine[s] how different courts and state legislatures apply
the priest-penitent privilege outside the confines of the traditional confessional setting.” Cites a
sexual abuse case in Utah involving an unidentified church. Notes a lack of clarity about how the
“privilege would apply to non-Western religions, such as Islam, Buddhism, and Hinduism.” Parts
4 and 5 consider “the problem the privilege poses in situations in which it forces courts to
determine the religious nature of a sect, including an examination of the difficult problem of
defining a church and a religion.” States: “Many statutes today appear to protect conversations
made only between members of Western religious groups.” Part 6 “evaluate[s] the
constitutionality of the priest-penitent privilege under the traditional Establishment Clause test and
current tests that are contenders to replace it.” Examines the Lemon, endorsement, and coercion
tests. Part 7 “examine[s] the [public] policies that support the current privilege in today’s
pluralistic and secular society.” Part 8 is a very brief conclusion and calls for equal application of
the privilege by extending it to “non-Western religious faiths... to better reflect the increased
religious diversity of American society.” Also questions “whether such a privilege is necessary,
or even beneficial.” Concludes: “Therefore, the United States should join other nations, including
England, which have long abandoned this exemption, and allow clergy to testify, thereby
promoting the important [public policy] goal of ensuring a trial based on the most accurate
evidence available.” 265 footnotes.
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Incledon, Caroline. (2016). [Note] The constitutionality of broadening clergy penitent privilege statutes.

American Criminal Law Review, 53(2, Spring):515-547.
Incledon is a student, Georgetown University Law Center, Washington, D. C. From Part 1, an
introduction: “Given the varying and conflicting clergy-penitent statutes [it the U.S.A. states] and
lack of case law on the issue, this paper will attempt to formulate a vision of a privilege statute that
adequately respects the compelling and sometimes religiously-mandated need for spiritual advice,
and that does not violate the constitutional safeguards of the Free Exercise Clause and
Establishment Clause.” Part 2 very briefly sketches the origins of what she terms the confessional
— or clergy-penitent or priest-penitent — privilege. States: “...following the Reformation, the
privilege ceased to be part of English common law largely due to antagonism towards the [Roman]
Catholic Church.” Regarding federal courts, states: “The Supreme Court has never ruled on how
the Free Exercise and Establishment Clauses impact the contours of confessional privilege
statutes.” Part 3 discusses the Free Exercise and Establishment clauses of the U.S.A. Constitution,
“arguing that the privilege is likely constitutionally mandated and, at a minimum, is constitutionally
sound.” Notes that “confessional privilege statutes, as a statute that aims to protect religious
communications, may be a seen as governmental support for religion.” Cites federal case law
rulings. Part 4 “critique[s] New Hampshire’s confessional privilege statute as an example of a
current statute that violates both the Free Exercise Clause and the Establishment Clause by granting
the privilege solely to the penitent and applying to too few religions.” States that New Hampshire’s
statute “is representative of many modern statutes.” Calls for amending the statute so that it is
“dual privilege,” either the clergy or the penitent can invoke or waive the privilege. Calls for the
statute to be changed so it “adopt[s] a more encompassing definition of ‘clergy member.”” Part 5
very briefly “formulate[s] a broad uniform model code on confessional privilege that is consistent
with the Constitution and the underlying purposes of criminal law.” [Presents the utilitarian
argument of “social benefits arising from unencumbered communication and confession with
spiritual advisors” to support her remedies. [While she concludes with the argument, “Just as
individuals must be able to speak freely with their doctors and attorneys to better themselves legally
and physically, they should be free to talk with clergy members to improve themselves morally and
spiritually,” she does not acknowledge that the privilege for these professionals is not unqualified.
She also ignores the social consequences that the priest-penitent privilege without qualification
protects offenders who are currently committing sexual abuse of minors, exposes others at risk to
being harmed, and denies justice by failing to hold admitted offenders accountable. Her
perspective is offender-centered and fails to consider the circumstances or needs of victims of
sexual crimes.] 241 footnotes.

Ivers, William N. (1987). [Note] When must a priest report under a child abuse reporting statute? —
Resolution to the priests’ conflicting duties. Valparaiso University Law Review, 21(2, Winter):431-465.
Ivers is an associate note editor of the journal, which is published by Valparaiso University Law
School, Valparaiso, Indiana. States in Part 1, the introduction: “The unclear effect of the overlap
between the [priest-penitent] privilege statutes [of the U.S.A. states] and the [child sexual abuse
mandatory] reporting statutes [of the U.S.A. states] causes a legal dilemma for the priest.” The
note is an “attempt to present courts with a means to avoid the potential problems, and to resolve
the dilemma presented by the conflict between the priest-penitent privilege statutes and the child
abuse reporting statutes.” Part 2 reviews the history, scope, and purpose of the priest-penitent
privilege, which is a testimonial privilege, and Part 3 reviews the history, scope, and purpose of
the mandatory child abuse reporting statues. Part 4 defines “the various overlaps and conflicts
between these statutes... to clarify the problem for each state.” Part 5 presents his 2 resolutions of
the dilemma: an analysis of the statutory construction of the conflicting statutes, and an analysis
of common law. The former resolves the conflict “by examining the purpose of both statutes.”
When the conflict is irreconcilable, he would choose the specific act to prevail over the general
act, “unless it appears the legislature intended a contrary interpretation.” He considers a number
of nuances of the statutes, nuances which arise from the variations in states’ laws. He describes
the common law analysis as based on comparing the priest-penitent relationship to the relationship
of professionals, specifically psychotherapist-patient and attorney-client. He cites the
Constitutional right to free exercise of religion as adding to the right to privacy factor in
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psychotherapists’ and attorneys’ professional relationships, leading him to protect priest-penitent
privilege. He differentiates between reporting and testifying in attempt to identify “the least
restrictive means” by which the states could obtain relevant information while not interfering with
the privilege. Part 6 is a 3-paragraph summary. [Adverse consequences are posted almost
exclusively as they affect a clergyperson in contrast to those affecting a minor. Most references to
clergy and clergy-penitent relationships reflect a context aligned with that of the Roman Catholic
Church.] 216 footnotes.

Jackson, Ashley. (2006). [Note] The collision of mandatory reporting statutes and the priest-penitent

privilege. UMKC Law Review [published by University of Missouri-Kansas City School of Law, Kansas

City, Missouri], 74(4, Summer):1057-1073.
By a student, University of Missouri-Kansas City School of Law, Kansas City, Missouri. “This
note will present the competing duties [of lay ministers and clergy maintaining confidentiality and
also disclosing child sexual abuse to authorities], the underlying social interests in protecting
confidential conversations and demanding disclosure, and will propose a model statute aimed at
remedying the problem.” Citing *“an increase in the number of lay ministers in American religious
organizations,” states that those employed in other professions which require mandated reporting
will face dual role conflicts when functioning as a minister. Part 2 very briefly presents the
history and a utilitarian legal definition of priest-penitent privilege, and a brief background of
mandated reporting statutes. Part 3 states the author’s position: “While the protection of children
[i.e., the policy reason for mandated reporting] is an extremely important consideration, the
evidentiary privilege of the priest-penitent privilege should control when one is serving in a dual
capacity because of the Free Exercise Clause concerns and public policy considerations.” Briefly
presents reasons to support the position and proposes a 4-part model statute as a remedy. “The
aim of the model statute is twofold: protecting confidential communications, while
simultaneously, through the statute, preventing children from sustaining on-going abuse. By
allowing an individual serving in a dual capacity to assert the privilege, confessors will not be
discouraged from confiding in their lay ministers, thereby allowing the clergy member the
opportunity to encourage the confessor to seek professional help or to report him or herself to the
appropriate authorities.” Part 4 is a conclusion. 157 endnotes.

Keegan, Kathryn. (1986). [Comment] The clergy-penitent privilege and the child abuse reporting statute:
Is the secret sacred? The John Marshall Law Review, 19(4, Summer):1031-1051. [Retrieved 06/09/14
from: http://library.jmls.edu/pdf/ir/lr/jmlr19/57_19JMarshallLRev1031(1985-1986).pdf]
“This comment traces the development of the clergy-penitent privilege. The traditional policies
for the privilege and the inherent conflict with the statutory requirement of reporting child abuse
are discussed. The clergy-penitent privilege is analogized to the psychotherapist-patient privilege
because privacy is an essential element in both relationships. The constitutionality of child abuse
reporting statutes is also discussed, particularly as they infringe upon the right of a person to freely
exercise his religion. Finally, this comment proposes that although a clergyman should be allowed
and even encouraged to report known and suspected cases of child abuse, he should not be
compelled to do so.” A catalyst is the 1985 opinion of the Attorney General of Texas who issued
an opinion that “construed the Texas child abuse reporting statute, requiring anyone with
knowledge of child abuse to report it to the authorities, to include clergymen. Furthermore the
Attorney General ruled that clergymen would also be required to testify at child abuse
proceedings.” Observes that state statutes “are not identical and often vary in their treatment of
the privilege.” Very briefly notes the extension of the privilege to the context of counseling by
clergy. Her position is based on the Free Exercise Clause of the First Amendment of the U.S.A.
Constitution, Fourth Amendment privacy protection, and a utilitarian argument. 125 footnotes.

Keel, J. Michael. (1997). [Comment] Law and religion collide again: The priest-penitent privilege.
Cumberland Law Review, 28:681ff. [Retrieved 05/15/04 at LexisNexis Academic database.]
Keel is not identified. Written to address “the constitutionality of the priest-penitent privilege,
commonly referred to as the clergy privilege, as applied in several [U.S.] states.” Part 1 outlines
the origins of the priest-penitent privilege in the U.S.A., 3 rationales for the privilege, and the
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privilege’s nature and scope. Part 2 “addresses several modern trends that broaden the scope of
the clergy privilege and that raise constitutional issues... because these trends appear to have the
effect of favoring religious communication over nonreligious disclosures.” He identifies possible
Establishment Clause violations as a result of this trend. Part 3 analyzes the constitutionality of
the priest-penitent privilege as applied in connection with child abuse reporting statutes.
Concludes “that child abuse reporting statutes that abrogate all privileges, including the priest-
penitent privilege, would violate the Free Exercise Clause of the United States Constitution if
analyzed under the compelling government interest test.” Notes, however, that a recent U.S.
Supreme Court decision “would uphold such statutes on the theory that they are neutral and
generally applicable to all persons.” Also concludes “that state statutes that have broadened the
scope of the clergy privilege, without similarly expanding the scope of other communications
privileges, do not conflict with the Establishment Clause.” 209 footnotes.

Kuhlmann, Fred L. (1968). Communications to clergymen — When are they privileged? Valparaiso

University Law Review, 2(2, Spring):265-295.
Kuhlman, a lawyer, is general counsel, Anheuser-Busch, Inc.; he formerly was chief counsel, The
Lutheran Church—Missouri Synod denomination. States at the outset: “Although 44 [U.S.A.]
states and the District of Columbia have statutes recognizing the privilege nature of
communications to the clergy, the wording of these statutes and the cases construing them leave
the clergyman vulnerable in many situations... An analysis of the law in the 50 states and the
District of Columbia is therefore essential to an understanding of the clergyman-privilege.”
Begins by very briefly discussing 6 states in which there is no privilege. Discusses 23 states in
which the privilege is limited and questionable, based on a review of case law in which different
conclusions have been reached and different rationales for the conclusions. Includes a 1926
Arkansas case involving “a man [who] was accused of the rape of his own daughter. He had
written a letter to his preacher requesting prayer on his behalf. The letter contained certain
statements which had ‘some tendency towards an indirect confession of the charge.” The court
was obviously not sympathetic toward the defendant, and permitted the preacher to testify. The
court held that the mere fact that a confession is made to a minister of the gospel to obtain his help
is not sufficient to exclude the confession. The confession, it was held, must be pursuant to a duty
enjoined by the rules of practice of the particular church — and the court could find no evidence
that there was any rule of practice of the defendant’s church (unnamed in the case) which enjoined
upon its members the duty to make confessions of sins.” Discusses 21 states and the District of
Columbia which have broadened the privilege. Noting the absence of federal statute regarding the
privilege for clergy, he very briefly cites 2 federal District Court cases from 1953 and 1958. Very
briefly identifies the basic principles in conflict as developing the truth to attain a just result and
preserving a confidentiality as a means to maintain trust in a religious figure. States his position:
“In balance, the advantages of granting the privilege seem to outweigh the disadvantages.”
Proposes a model form of statute granting the privilege. Concludes with 8 practical suggestions
for clergy “concerning their legal rights and duties in this sensitive area.” 136 footnotes. [While
the article refers to only 1 case involving the context of a sexual boundary violations in a faith
community, it is included in this bibliography because of its historical relevance.]

Mabey, Renae. (2006). The priest-penitent privilege in Australia and its consequences. Murdoch

University Electronic Journal of Law, 13(2):51-79.
Mabey is a student, School of Law, Murdoch University, Murdoch, Western Australia, Australia.
Describes variations in the status of the priest-penitent privilege in Australia law. States:
“Currently five Australian jurisdictions have a section in their Evidence Act protecting ritual
confessions to priests. These are Victoria, the Northern Territory, the Commonwealth, New South
Wales and Tasmania... The Commonwealth Act applies to the Federal Family Court, the Federal
Court and the High Court. Both the Queensland and Western Australia Law Reform Commissions
have expressly rejected the idea of introducing the priest-penitent privilege into the Evidence Acts
of their states.” Amidst variations of the privilege, a common factor includes that “the confession
made must be ritual or formal.” Differences include whether the privilege belongs to the penitent
or to the priest. Also describes the “professional communications privilege” in New South Wales’
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Evidence Act, which covers communications “for councilors of sexual assault victims,” noting
that “it does not apply automatically but can be granted if the courts think a particular relationship
fits within the definition. The court must exercise its discretion if it is satisfied that it is likely that
harm would be caused to a protected confider if the evidence is given and that the harm outweighs
the desirability of the evidence being given.” Considers common law regarding the priest-penitent
privilege in Western Australia, South Australia, and Queensland, and briefly traces case law.
States: “For practical purposes priests should assume that there is no privilege at common law,
even though it could be argued that this has never been properly determined.” A section discusses
confession and church law in the Roman Catholic Church and the Anglican Church of Australia.
States: “If a penitent does confess a crime as a sin, the Anglican priest can defer or refuse to give
absolution until the penitent has performed specific acts, such as reporting the crime to the police.
The seal of confession still attaches, even if absolution is never given.” States that in New South
Wales, Commonwealth, and Tasmanian statutes, the privilege only applies “to ritual confession
such as those in the Anglican and Catholic churches,” whereas confessions which are not as ritual
in other churches are not covered. Concludes that variations in Australian statutes and practice
“leaves open the possibility of conflict between the churches and the court system.” Recommends
utilization of the “professional communications privilege,” with amendment, as “the most
appropriate [remedy] for Australia’s multi-cultural and multi-faith community. It is non-
discriminatory and could have a wide application.” Appendix 1 quotes Australian statutes.
Appendix 2 quotes Catholic Church canons. Appendix 3 quotes Anglican Church canons. 122
endnotes; 2 pp. of references. [While sexual boundary violations in faith communities are not
addressed, the item is included in this bibliography because of its relevance to the topic.]

Mayes, Jane E. (1986). [Note] Striking down the clergyman-communicant privilege statutes: Let free

exercise of religion govern. Indiana Law Journal, 62(2):397-423.
Mayes is not identified. “This Note will demonstrate that statutory grants of the clergyman-
communicant privilege may constitute violations of the religion clauses of the first amendment” of
the U.S.A. Constitution. Part 1 “provides an overview of clergyman-communicant statutes,” and
considers “three crucial issues” — who qualifies as clergy for purposes of the privilege, to whom
the privilege belongs, and when is a communication confidential. Notes variations between states’
law. Part 2 “examines the statutes in light of the establishment clause, utilizing the current tests
which the United States Supreme Court has adopted in this area.” Begins by describing “the
tripartite test established in Lemon v. Kurtzman,” which examines purpose, effect, and excessive
entanglement, and applies the Lemon test to the privilege. She states: “In conclusion, a
clergyman-communicant statute violates all three prongs of the Lemon test because it has no
secular purpose, its primary effect is to advance religion, and it fosters excessive governmental
entanglement with religion.” She briefly describes the test used by the Supreme Court in Larson
v. Valente “when a law is claimed to discriminate among religions,” and the historical analysis
test, which “inquire[s] into the intent of the framers of the Constitution.” Part 3 “seek to
determine whether the loss of the privilege would interfere with the clergyman’s or
communicant’s free exercise of religion.” She describes the use of “strict scrutiny analysis” to
determine whether a statute violates the Constitution’s Free Exercise Clause. She concludes:
“...repeal of clergyman-communicant statutes for establishment clause reasons will violate the
communicant’s free exercise of religion... Since a clergyman is forced to choose between
following his religious convictions and following the law, the free exercise of his religious reliefs
has obviously been abridged.” She describes what overrides the burden placed on religion in
relation to the state’s compelling interests, which would include the privilege jeopardizing the
safety of third persons and “assuring full admission of testimony for the administration of justice.”
Part 4 notes the “irreconcilable tension between the Constitution’s two religion clauses,” which,
when each is carried to its extreme, violates the other. States: “The Court must seek to reconcile
the conflicting provisions of the first amendment by balancing the danger of establishing religion
in allowing the privilege against the danger to free exercise in refusing it.” She resolves the
tension by calling for repeal of the confidentiality statutes because they violate the Establishment
Clause, and then “allow[ing] each individual to invoke his own free exercise claim when he feels
his rights are being infringed upon. In each case the judge will balance the harm done to society in
keeping it secret. The courts should look at the danger to third parties and the harm to the other
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litigant which will occur by not revealing the communication... ... the judiciary is the best branch
of government to decide when a confidentiality privilege should be invoked.” The Conclusion is 3
paragraphs which re-state her analysis. 176 footnotes.

Mazza, Michael J. (1998). [Comment] Should clergy hold the priest-penitent privilege? Marquette Law

Review, 82(1, Fall):171-204.
Mazza is a student, Marquette University Law School, Milwaukee, Wisconsin. “This Comment
seeks to answer some of the many questions raised by the [United States Court of Appeals] Ninth
Circuit’s decision in [Mockaitis v. Harcleroad, 104 F.3d 1522 (9th Cir. 1997)],” which involved a
Roman Catholic “priest of the archdiocese of Portland, Oregon” and issues related to priest-
penitent privilege. His position is “that members of the clergy should be recognized as holders of
the priest-penitent privilege.” Part 1 is a very brief introduction. Part 2 “sketches the basic outline
of the evolution of the priest-penitent privilege in the United States and its current states in state
and federal courts. Reviews: the privilege’s origins in Roman Catholic canon law; common law
in England, and in state and federal cases in the U.S.A.; state legislation in the U.S.A., noting the
variety of ways the privilege has been addressed. Part 3 “discusses the [legal] right of a member
of the clergy to assert the privilege under the Free Exercise Clause of the First Amendment, and
answers the Establishment Clause objection to this interpretation of the privilege.” Also briefly
considers state constitutions as a basis for clergy’s right to the privilege. Part 4, a conclusion,
“contains a proposal arguing for the privilege’s expansion.” 227 footnotes. [While the article
does not address sexual boundary violations in faith communities, it is included in this
bibliography because of its relevance to the topic.]

Merlino, Anthony. (2002). [Comment] Tightening the seal: Protecting the Catholic confessional from

unprotective priest-penitent privileges. Seton Hall Law Review, 32:655ff. [Retrieved 05/15/04 at

LexisNexis Academic database.]
“This Comment argues that where statutes and evidentiary rules fail to fully protect the [Roman
Catholic Church’s] Seal of the Confessional, the Free Exercise Clause of the United States
Constitution exempts Catholic priests from the general obligation to provide relevant testimony in
legal proceedings.” His particular focus is situations “in states where the penitent can waive the
privilege, and clergy are permitted to claim the privilege solely on the penitent’s behalf..” Part 1
describes the background and history of the Seal of the Confessional, including its theology. Part
2 “explores how controversies over sacramental confession resulted in early cases extending
constitutional protection to priests upholding the Seal and led to the enactment of priest-penitent
privilege statutes in many states. This section also discusses the shortcomings of these statutes,
especially with regard to waiver provisions and judicial reluctance to construe broadly the
privileges in order to accommaodate the absolute secrecy commanded by the Seal of the
Confessional.” Includes an examination of specific cases. Part 3 “analyzes the Seal of the
Confessional under modern Free Exercise Clause jurisprudence and contents that the dual nature
of the Sacrament of Reconciliation and the importance of the Seal of the Confessional in
protecting both the ministry of the Church and the individual penitent qualifies it for heightened
constitutional protection under the hybrid-rights doctrine set forth in Employment Division,
Department of Human Resources v. Smith.” Part 4 applies the compelling interest test of the
Supreme Court in Wisconsin v. Yoder and argues that “the government does not have a strong
enough interest in particular circumstances to pierce the Seal of the Confessional, such that it is
entitled to absolute protection under the Free Exercise Clause.” Concludes: “Simply because a
particular penitent has waived secular legal protection for the confessional, the government should
not have license to tamper with it.” 361 footnotes.

Miller, Caroline E. Law (2005). [Comments] Holding clergy accountable: Maryland should require clergy
to report suspected child abuse. University of Baltimore Law Review, 34(3, Spring):337-364. [Retrieved
03/21/06 at LexisNexis Academic database.]

Part 1 briefly identifies a number of incidents of clergy refusing to report peers who sexually

abuse children within religious communities, and notes failed attempts in 2003 and 2004 to change

Maryland law to mandate clergy as reporters in qualified circumstances. Part 2 briefly provides
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background on the priest-penitent privilege in law, and how U.S. states other than Maryland treat
the privilege in regard to child abuse statutes. Part 3 briefly describes the privilege and child
abuse reporting statutes in Maryland law. Part 4 reviews the proposed Maryland legislation in
2003, Senate Bill 412, and its 2004 variation, as well as the public policy reasons for supporting
such legislation. Part 5 evaluates potential objections to the legislation based on the Free Exercise
and Establishment clauses of the First Amendment to the U.S.A. Constitution. Part 6 considers
other laws that Maryland could adopt to further protect children from abuse, e.g., creating an
express provision for civil liability for clergy who fail to report suspected child abuse. Part 7
concludes that the Maryland legislature should act to protect children and calls on the state to
“create penalties for failure to report under the new law.” 219 footnotes.

Miller, Jeffrey H. (1998). [Article] Silence is golden: Clergy confidence and the interaction between

statutes and case law. American Journal of Trial Advocacy, 22(1, Summer):31-93.
Miller, an ordained rabbi, is “an associate with the law firm of Kittay, Gold & Gershfeld, P.C. of
White Plains, New York.” Prompted by a New York state case, People v. Reyes, 144 Misc. 2d
895, 545 N.Y.S.2d 653 (N.Y. Sup. Ct. 1989), Miller examines issues related to the clergy-penitent
privilege “with particular emphasis on how the New York courts have addressed — or failed to
address — the parameters of its priest-privilege statute. In addition, this Article suggests certain
modifications to the New York statute where it is either silent or where the courts’ interpretations
are inconsistent with the legislature’s intent.” Part 1 is a very brief introduction. Part 2 reviews
New York civil statutes and case law regarding: what constitutes privilege communication,
definition of a clergyperson, ownership of the privilege and waiver, and circumstances in which
the communication is usable but not admissible. Notes exceptions to the privilege, including those
who are state-mandated reporters, and comments: “Conspicuously absent... are attorneys and the
clergymen. All states are loath to require clergy to disclose their privileged communications, but a
strong argument can be made that such a requirement is in the public interest in certain cases.” As
an example, cites New Hampshire which requires any person, which would include clergy, with
reason to suspect child abuse or neglect to report to authorities. Part 3, “Religious Doctrine,” very
briefly considers the historical roots of Christian and Jewish understandings of confidential
communications. Reviews Jewish law regarding the status of the role of the rabbi and laity and
their obligations regarding such communications, and circumstances in which the prohibition to
disclosure is excepted, i.e., Leviticus 19:16 and the mandate to intervene when another is at risk of
harm. States: “...Jewish law would mandate [italics in original] disclosure of known child abuse,
as well as knowledge of other criminal activity, particularly if the issue concerned a future crime
that was avoidable.” Part 4 is 2 concluding paragraphs. Without specifying, he calls for changes
in the law which “fashion a reasonable and consistent evidentiary statute that respects both
religion and the judicial system’s need for integrity.” Pp. 71-93 is an appendix: “Summary of
Priest-Penitent Statutes” in the U.S.A. states and Washington District of Columbia. 323 footnotes.
[While the context of sexual boundary violations in faith communities is not addressed directly,
the article is relevant to the topic.]

Mitchell, Mary Harter. (1987). Must clergy tell? Child abuse reporting requirements versus the clergy

privilege and free exercise of religion. Minnesota Law Review, 71(3, February):723-825.
By an associate professor, Indiana University School of Law, Indianapolis, Indiana. Comments on
the tension in the law between the older privilege of clergy not divulging confidential
communications and newer requirements to disclose child abuse: “This article exposes the
superficiality of characterizing the conflict between the clergy privilege and child abuse reporting
requirements as a choice between protecting secrets and protecting children.” Part 1 “reviews
states’ child abuse reporting requirements” beginning the 1960s, and notes the trend has been “to
expand both the reportable circumstances and the classes of persons who must report.” Part 2
“surveys the development and present status of the clergy privilege.” Reviews its history that
originated with the seal of confession in the Roman Catholic Church, current legal definitions,
rationales for the privilege, and constitutionality. Part 3 focuses on 3 questions involving the
intersection of reporting requirements and the clergy privilege: Do child abuse reporting
requirements apply to clergy? Does the clergy privilege extend to the context of a reporting
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requirement? If there is a conflict, how should it be resolved? Part 4 “considers the argument that
the clergy privilege is grounded in a cleric’s constitutional right freely to practice his religion,”
specifically the Free Exercise clause of the First Amendment. In her conclusion, proposes some
approaches, including: making reporting permissive rather than mandatory for clergy with free
exercise objections; narrowing the scope of the duty to specific serious risk situations; mandating
clergy as reporters but creating limited exceptions based on circumstances. Notes that “most
states have not taken a clear position on the issue.” 503 footnotes.

Montone, 111, John J. (1995). [Comment] In search of forgiveness: State v. Semple and the priest-penitent

privilege in New Jersey. Rutgers Law Review, 48:263-312.
Montone is student, Rutgers University School of Law, Newark, New Jersey. Describes and
analyzes the New Jersey Supreme Court decision in State v. Szemple, 135 N.J. 406, 640 A.2d 817
(1994), which involved a Baptist minister in New Jersey, a murder case, and legal issues involving
both New Jersey’s “marital-communications privilege” and “priest-penitent privilege.” Part 1 is
introductory. Part 2 “examines the origins and history of the priest-penitent privilege and the
policy justifications that underlie it.” Includes: common law in England, and development of the
privilege in the U.S.A.; utilitarian and constitutional justifications, and opposing analyses;
variations in states’ laws; the privilege in New Jersey. Part 3 “examines and evaluates the
[Court’s] majority, concurring, and dissenting opinions,” focusing on New Jersey’s Rules of
Evidence 29 regarding the priest-penitent privilege, a statute adopted in 1947 which was worded
ambiguously. The Court ruled that the minister could unilaterally waive the privilege and testify
at trial. Part 4 is his critique of the Court’s opinions. Part 5 describes the subsequent New Jersey
Legislature’s amendment of Evidence Rule 29 in October, 1994, which functions to override the
Court’s decision in Szemple. “...the Legislature created a revamped statute which expressly grants
the power to claim the privilege to both clergyman and penitent, so that both must consent in order
disclosure to occur, with an exception which allows for unilateral waiver by the clergyman in
cases where the confession alludes to a future criminal act.” 323 footnotes. [While the Szemple
case does not involve the context of sexual boundary violations in faith communities, the topic of
priest-penitent privilege is relevant to the context of this bibliography.]

Moody, Jr., Herbert L. (1960). [Note] The priest-penitent privilege in South Carolina — Background and

development. South Carolina Law Quarterly [succeeded by South Carolina Law Review, 12(3,

Spring):440-453.
Moody is a student, University of South Carolina School of Law, Columbia, South Carolina. In 3-
paragraphs, Part 1 reviews the history of the status of communications between “clergymen and
penitents” under “the common law,” concluding that confidential communications were not
considered privileged. Notes that the majority of the U.S.A. states “have abrogated the common
law by statute, granting a privilege to such communications.” Part 2 traces the absence of the
“priest-privilege” in federal criminal and civil statutes. Based on case law, Part 3 identifies factors
in variations in the privilege in states’ laws. Part 4 discusses the features of the 1959 South
Carolina statute granting the privilege, stating: “The statute, as passed, seems to be substantially
in accord with similar statues of many of the other states.” Part 5 offers a justification for the
privilege, which relies on John Henry Wigmore’s 4-part analysis of any privilege in common law
in his A Treatise on the Anglo-American System of Evidence in Trials at Common Law. Moody
emphasizes the public policy benefit of the privilege as “the rehabilitation of those persons who
have violated the principles of the church.” [Does not consider the policy implications of cases of
child sexual abuse.] Cites but does not discuss “principles of freedom of religion.” 69 footnotes.

O’Brien, Raymond C., & Flannery, Michael T. (1991). [Article] The pending gauntlet to Free Exercise:
Mandating that clergy report child abuse. Loyola of Los Angeles Law Review, 25(1, November): 1-56.
O’Brien is associate professor of law, Columbus School of Law, The Catholic University of
America, Washington, D.C. Flannery is assistant city solicitor, Law Department, Philadelphia,
Pennsylvania. “This Article analyzes the conflict between statutory child abuse reporting
requirements for clergy and clergy-communicant privilege for confidential communications made
within specific religious practices. The constitutional conflict arises between the state’s interest in
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the protection of children by requiring that suspected cases of abuse be reported and the clergy’s
interest in the free exercise of their religious tenets by maintaining confidentiality.” States in Part
1, an introduction: “...when a child abuse reporting statute fails to exempt clerics from reporting
instances of child abuse, or specifically names clerics among those who are required to report, the
cleric faces a dilemma in the conflict between the tenets of his or her religion and the legal duty
under the statute. An increasing number of states have created this dilemma by seeking to stem
the tide of child abuse cases with mandatory reporting statutes that include clergy.” Reviews the
background of several state and federal cases involving clergy and the privilege and sketches the
emergence of the Free Exercise Clause of the First Amendment of the U.S.A. Constitution and its
relevance for upholding the privilege. Part 2 discusses laws of U.S.A. states and territories
regarding child abuse reporting, privileges and abrogations, and the clergy privilege. Part 3 briefly
considers: roots of the clergy communicant privilege in Roman Catholic canon law; variations in
state law and cases; the purpose of the privilege. [Makes the following assertion without
empirical evidence: “Invoking the privilege in the case of confidential communications of abuse
made during religious counseling or confession would assist future protection for abused children
by promoting rehabilitation of the abuser.” Also asserts that reporting by clergy “would impair
efforts to maintain family integrity” when “the abuser is the child’s parent,” but does not consider
the risk to the child who remains in an abusive home environment.] [States: “...the essence of
confession is a spiritual reconciliation with God, and the ability of the cleric to direct a pedophile
towards reconciliation with God through professional clinical treatment is the product of both the
grace of the sacrament and the counseling skills of the confessor.” Does not support this with
evidence regarding the competency of confessors, or the efficacy of confessors’ counseling.] Part
4 examines the privilege in relation to the U.S.A. Constitution, including the Free Exercise Clause
of the First Amendment, and the Fourteenth Amendment. Part 5 continues consideration of the
Free Exercise Clause, arguing that “the application [by a court] of a free exercise analysis is not
always necessary, or appropriate, when maintaining confidentiality not only conforms to religious
tenets, but also serves the secular purposes of preventing future abuse and healing the family so
that the abused child can have the benefit of a normal family environment. Such cases occur when
maintaining confidentiality serves to foster rehabilitation for the abuser and thereby serves the best
interest of the child... Statutory exemptions for clergy should be viewed as alternatives to the
gauntlet of protracted constitutional litigation tossed before the Free Exercise Clause by the
Supreme Court’s abandonment of the compelling state interest test.” Part 6 is a 4-paragraph
conclusion. States: “Because the privilege protecting the communications would also advance the
child’s interest by promoting rehabilitation of the abusive situation, the right to free exercise
should prevail over a broad state objective in such a balancing test.” 329 footnotes.

O’Malley, Shannon. (2002). [Note] At all costs: Mandatory child abuse reporting statutes and the clergy-
communicant privilege. The Review of Litigation, 21(Summer):701ff. [Retrieved 05/15/04 at LexisNexis
Academic database.]

O’Malley is not identified. Briefly addresses the situation of U.S. states’ laws that “create an

exception to general privileged relationships, such as the clergy-communicant privilege, in

furtherance of the goals of” child abuse reporting statutes and the conflict of these laws with

“federal and state constitutions that protect freedom of religion.” Part 2 very briefly outlines the

history of child reporting laws and child abuse statutes in the U.S.A. and focuses on the legal

situation in Texas. Part 3 discusses the relationship between mandatory reporting laws and clergy-

communicant privilege, including history of the privilege, and disadvantages and advantages of

requiring clergy to report child abusers. Part 4 “analyzes the constitutionality of these laws

through an analysis of current case law dealing with religious liberties.” Examines the Free

Exercise and Establishment clauses of the First Amendment. Part 5 considers the Texas

mandatory reporting law, rules of evidence, and case law and reporting statutes. Concludes that

Texas’s mandatory reporting law “falls short of accomplishing its stated goal.” Notes that: “Texas

criminal courts have not convicted any members of the clergy who refused to report child abusers.

Moreover, Texas case law denies a tort cause of action to victims of abuse to punish an individual

for refraining from reporting. Thus, if the law requiring people to report abuse is not being

enforced, the victims of abuse have no recourse.” Part 6 “offers a possible solution to the conflict

between society’s reluctance to prosecute clergymembers and the need to require all citizens to
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protect children from abuse.” Proposes adding civil liability to the criminal liability for those who
fail to report abuse with damages increasing in proportion to a delay in reporting within a
reasonable time. 123 footnotes.

Orton, Kami. (2020). [Article] The clergy-penitent privilege: The role of clergy in perpetuating and
preventing domestic violence. Nevada Law Journal Forum [published by William S. Boyd School of
Law, University of Nevada, Las Vegas, Las Vegas, Nevada], 4(Spring):38-59. [Accessed 01/24/21 at the
World Wide Web site of the journal:
https://scholars.law.unlv.edu/cgi/viewcontent.cgi?article=1017&context=nljforum]
Orton is identified as having graduated from the law school, University of Nevada, Las Vegas, Las
Vegas, Nevada, in 2020. [Note: The text’s divisions and numbering of the Parts are not
consistent with the Introduction section’s numbering.] States in the Introduction section: “This
paper attempts to examine the role of the clergy in perpetuating and preventing domestic
violence.” Defines domestic violence as “a systematic pattern of power and control, using fear and
intimidation between intimate partners.” The next Part “addresses the prevalence of domestic
violence overall in [U.S.A.] society,” “covers the pervasiveness of domestic violence in organized
religion,” and “discusses theology and pastoral practices that may encourage abusive relationships
and prevent survivors from seeking help.” Using 1- or 2-paragraph descriptions, identifies
specific “challenges regarding domestic violence” in the Roman Catholic Church, Islam, Judaism,
and “other religions.” States that in U.S.A. religious communities, underreporting to authorities
may be severe due to “pressures, such as reputation, cultural expectations, or a desire to be good
member of the faith. This is particularly likely in highly observant communities and individuals.”
The next Part “deals with the clergy-penitent privilege [in U.S.A. law], in part, by describing the
necessary history and background that led to the modern clergy privilege.” Cites research
demonstrating that in secular court proceedings, clergy treat the privilege according to a narrow
definition of the ministerial role: *...an examination of clergy testimony indicates that an absolute
privilege is not necessary to protect the freedom of religion protect by the First Amendment.”
Challenges the premise that “‘the injury that would inure to the [clergy-penitent] relation by the
disclosure of the communications is greater than the benefit thereby gained.”” Takes the position
that an absolute privilege interferes with justice, citing the sexual abuse of minors in the
Fundamentalist Church of Jesus Christ of Latter-Day Saints and the protection of clergy who
commit child sexual abuse. “...analyzes the general problems with an absolute privilege and
argues that a qualified privilege may be more appropriate,” stating: “An absolute clergy privilege
encourages domestic violence by disallowing proper intervention.” “...considers the interaction
between domestic violence and the clergy privilege and issues that arise,” “goes into detail
regarding a specific form of domestic violence — child abuse,” “analyzes the clergy-penitent
privilege status and mandatory reporting laws, which occasionally conflict,” and “proposes an
abrogation of the clergy-communicant privilege which would require clergy to report suspected or
known child abuse, in accordance with current mandatory reporting statutes.” Ends with a 1-
paragraph conclusion. 193 footnotes.

Pappa, Kristina K. (1994/1995). [Notes] Privileged communications — The marital communications
privilege does not preclude a third party from testifying as tot the contents of a written interspousal
communication and the priest is the sole holder of the priest-penitent privilege and can waive that
privilege without the consent of the penitent (State v. Szemple, 135 N.J. 406, 640 A.2d 817 (1994). Seton
Hall Law Review, 25(4):1591-1629.
Pappa is not identified. Describes a New Jersey case involving 2 evidentiary privileges: marital
communications which “protects confidential spousal communications,” and is intended to “foster
the inviolability of the marital relationship” as a public policy benefit; priest-penitent privilege
which “furthers the general sociological interest in creating desirable relationships.” States:
“Recently the New Jersey Supreme Court squarely confronted the scope of both privileges in State
v. Szemple. The Szemple court held that the marital communications privilege does not preclude a
third party from testifying as to the contents of a written interspousal communication because third
party appropriations destroy the confidentiality. The court also held that the priest was the sole
holder of the priest-penitent privilege because the statutory protection applied to the priest; thus
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the priest could unilaterally waive the privilege by consenting to disclosure. This holding
generated immediate remedial legislation that explicitly vested the priest-penitent privilege in both
the priest and the penitent.” The clergyperson in the case was an ordained Baptist minister.
Describes background of the privileges and the court majority’s reasoning, including the
legislative histories, and dissenting opinions. Concludes with a critique of the reasoning of the
court, which includes the majority not addressing the Free Exercise of religion clause of the
U.S.A. Constitution’s First Amendment. 212 footnotes. [While the context of sexual boundary
violations in faith communities is not part of the case, the Note is included in this bibliography
because of relevance of the topic of priest-penitent privilege as applied in secular legal systems.]

Pearce, Russel G. (1996). To save a life: Why a rabbi and a Jewish lawyer must disclose a client

confidence. Loyola of Los Angeles Law Review, 29(4, June):1771-1779.
Pearce is an associate professor of law, School of Law, Fordham University, New York, New
York. The essay is from a section of the issue, “Symposium: The Religious Voice in the Public
Square and Executing the Wrong Person: The Professionals’ Ethical Dilemmas.” The authors
responded to a hypothetical case, pp. 1543-1546: [Symposium Problem] The wrong man is about
to be executed for a crime he did not commit. In Part 1, Pearce presents the dilemma of a rabbi
who has heard a man’s confession to a murder for which another man, who is innocent, is to be
executed soon: does the rabbi have an obligation to keep the information confidential? He notes
that in contrast to the Roman Catholic priest who is “acting as God or God’s representative” when
hearing a penitent’s confession, “the rabbi is a teacher and does not stand in a special relationship
to God.” Part 2 briefly presents 4 arguments in Judaism for preserving the confidentiality. Part 3
presents 2 duties in Judaism which provide reasons for disclosure. Pearce supports the
combination of “the duty not to ‘stand idly by the blood of thy neighbor,”” based on Leviticus
19:16, and the “related duty of pikuach nefesh, or preserving life” as outweighing Jewish
obligations to preserve the confidentiality. Considers specific nuances of the hypothetical case.
Part 4 is a 4-sentence conclusion. 41 footnotes. [While sexual boundary violations in the context
of a faith community is not addressed, the article is included in this bibliography because of its
relevance to the topic.]

Pudeliski, Christopher R. (2004). [Comments] The constitutional fate of mandatory reporting statutes and

the clergy-communicant privilege in a post-Smith world. Northwestern University Law Review, 98(2,

Winter):703-738. [Retrieved 04/22/04 at LexisNexis Academic database.]
By a law student, Northwestern University School of Law, Chicago, Illinois. Written to “address
the issue of whether a clergy member or communicant can be constitutionally compelled to
disclose confidential information under a hybrid rights claim that seeks protection under the Free
Exercise Clause and the Free Speech Clause of the First Amendment. ...this Comment pays
particular attention to the constitutionality of the privilege under the Free Speech clause.” Context
is the “recent sex abuse scandal surrounding the [Roman] Catholic Church... and the resulting
public backlash against the Church [that] catalyzed state legislatures” to initiate or enact bills
“requiring clergy members to report incidents of child abuse, even if the clergy member acquires
such information during a confidential communication.” Part 2 “examines the extent of child
abuse in the United States and in the Catholic Church, the development of mandatory disclosure
statutes in the fifty states, and the evolution of the clergy-communicant privilege in state and
federal courts.” Part 3 “discusses the constitutionality of a mandatory reporting statute and the
clergy-communicant privilege under the various clauses of the First Amendment.” Considers the
Establishment and Free Exercise Clauses, relevant Supreme Court rulings, the Free Speech
Clause, and implications of compelling clergy to report, particularly for hybrid rights situations,
i.e., freedom of religion and freedom of speech. Part 4 “examines the arguments that the state and
the clergy member or communicant can proffer under the compelling-state-interest test.” Part 5
concludes that “the clergy-communicant privilege holder can make it more difficult for the state to
enforce a mandatory reporting statute by advancing a hybrid rights claim [that requires] a court to
apply heightened judicial scrutiny to the statute.” 230 footnotes.
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Radel I1, F. Robert, & Labbe, Andrew A. (2015). The clergy-penitent privilege: An overview. FDCC

Quarterly [published by Federation of Defense and Corporate Counsel], 64(4, Summer):385-424.
Radel is “a partner at Groelle & Salmon, P.A., in the firm’s Tampa office” in Florida. Labbe is
“an associate at Groelle & Salmon, P.A.” in Florida. “This article discusses the history of clergy-
penitent privilege, considers the interplay between the privilege and mandatory child reporting
laws, and addresses the arguments for limiting or abrogating the privilege. Finally, this article
suggests a workable balance between protecting religious communications and protecting children
from abusers.” Part 1 is a very brief introduction. Part 2 begins with a 4-paragraph history of the
privilege. The bulk is devoted to a description of the privilege in the contemporary U.S.A., and its
variations between jurisdictions regarding the topics of: definition of clergy; definition of
confidential communication; who the holder of the privilege is; who is a mandated reporter of
child abuse and which states have abrogated the privilege with regard to mandatory reporting
laws.” Also discusses a 2014 ruling by the Louisiana Supreme Court in a civil case in which a
minor female in the Roman Catholic Church’s Diocese of Baton Rouge “sought “spiritual
guidance through confession’ [from her priest], and informed the priest [that “a long-time
parishioner at the church™] had inappropriately touched her, kissed her, and told her that he wanted
to make love to her. The minor child testified at deposition that the priest told her to ‘sweep it
under the floor and get rid of it.” The alleged abuse continued after these three confessions.”
Their interpretation of the ruling is that it “will likely have the effect of abrogating the privilege in
cases of child abuse...” Discusses 4 reasons for keeping the privilege. [They do not offer case
precedents or clinical evidence for their assertions, e.g., that “oftentimes a member of the clergy is
the only individual to whom a perpetrator would feel comfortable talking.”] Discusses reasons to
limit and/or abrogate the privilege in cases of child abuse. [They do not identity as a reason a right
of a child to be free of abuse or a right to see that statutory impediments to justice are removed.]
Part 3 is a 1-paragraph conclusion which states: “It is of the upmost importance that a practitioner
know the law in his or her jurisdiction and remain cognizant of any changes in order to properly
guide clergy member clients as to their duties and any client in a child abuse situation of the scope
of the privilege impacting production of evidence.” Pp. 397-424 summarizes the priest-penitent
privilege in the statutes in each U.S.A. state and Washington District of Columbia. 49 footnotes.

Reese, Seward. (1963). Confidential communications to the clergy. Ohio State Law Journal, 24(1,
Winter):55-88.
Reese is dean and professor of law, College of Law, Willamette University, Salem, Oregon. The
article discusses the priest-penitent privilege as it exists 44 of the 50 U.S.A. states’ statutes.
Includes description, analysis, commentary, opinion, and recommendation. Part 1 provides
background to the privilege. States that the trend of the statutes “is toward broadening (1) the
class of persons in the field of religious activities to whom one can communicate in confidence,
(2) the class of people who may communicate under the privilege, and (3) the subject matter of the
confidential communication.” Part 2 very briefly describes the states’ statutes. Part 3 considers
variations in what is meant by the term priest, which is used generically in the article. Part 4
examines the phrase, “‘in the course of discipline enjoined by the church to which he belongs,
which is used by 29 states. Notes the ambiguity as to whether “he” refers to the priest or the
penitent, and differences in how “discipline” is defined, e.g., what it includes and excludes. Part 5
very briefly discusses the type of legal proceedings in which the privilege may be asserted, noting
that 39 “of the privilege statutes do not mention types of proceedings to which the privilege
applies.” Part 6 discusses how determination is made by a court whether to grant the privilege.
Part 7 very briefly concerns whether the privilege is an absolute prohibition to a priest testifying,
or whether it may be waived, and, if so, by whom, and how. Part 8 very briefly considers
sanctions that may be imposed on a priest who violates the statute. Part 9 discusses 7 public
policy issues of the privilege. [Assertions are made which lack substantiation or evidence.] Part
10 very briefly raises 2 questions regarding the constitutionality of the privilege. Part 11
recommends that a national committee, the composition of which he specifies, draft “a statute
covering privileged confidential communications to clergymen that would be modern and
acceptable to state legislatures.” 103 footnotes. [While the topic of sexual boundary violations in
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faith communities is not considered, the article is included in this bibliography because of its
relevance to the topic.]

Roam, Brent. (2008). [Comment] Confessions of faith: A reasonable approach to Arizona’s clergy

privilege. Arizona State Law Journal, 40(2, Summer):775-799.
Bent is a student, Sandra Day O’Connor College of Law, Arizona State University, Tempe,
Arizona. An analysis of a ruling by the Arizona Court of Appeals in a case involving Arizona’s
law regarding the clergy-penitent privilege, Waters v. O’Connor, 103 P.3d (Arizona Court of
Appeals 2004). The case begins with a 29-year-old female, Korrie Lee Waters who was a
volunteer youth leader in a nondenominational church and sexualized her role relationship to a 16-
year-old male who was a member of the youth group, and the son of the church’s receptionist. In
2003, the Water’s husband discovered the relationship and “called the police, who arrested Waters
and charged her with sexual misconduct with a minor, a class six felony.” While awaiting trial,
Waters contacted the church’s pastor “to ask if she could return to the church.” Informed by him
that she was not welcome back, she contact a woman on the church staff, Dawny Worth, who
“was a ‘music minister’ at the church who taught, gave the occasional sermon, led worship, and
held herself out as a minister in the church’s bulletin and directory.” Waters asked Worth “how
she could start over.” Uncertain of how to respond, Worth went to the pastor, Daniel McCluskey
who instructed her to tell Worth to tell Waters that her ““first step is to me [McCluskey] exactly
what you did, what’s going on now, what your plan is for the future.”” Waters followed the
instructions, and in email, “confess[ed] in graphic detail the evolution of the relationship with the
boy.” Worth forwarded the email to McCluskey “who gave it to the boy’s mom, who passed it
along to the prosecutor.” Waters’ attorney argued at trial that the email confession was privileged
under Arizona’s clergy-penitent privilege law, and therefore inadmissible. The trial court ruled
that Worth was not a ““‘clergyman’” for purposes of the privilege and “was not acting in
accordance with the discipline enjoined by her church.” Waters appealed, but the Court of
Appeals affirmed; the U.S. Supreme Court denied certiorari.” Part 1 is an introduction. Part 2
“offers a brief discussion of the history and policy behind the clergy-penitent privilege.” Part 3
“discusses the growth of the nondenominational church phenomenon in the United States. Part 4
“explores the court’s ruling Waters v. O’Connor.” Part 5 “considers the potential problems that
arise under the Establishment Clause of the First Amendment when the clergy privilege is not
extended to congregants of nondenominational churches.” Part 6 is his argument “that the
Avrizona legislature [should] adopted proposed Federal Rule of Evidence 506, requiring courts to
apply an objective reasonableness standard to the questions of who are clergymen and when
communications to them are privileged.” Part 7 is a very brief conclusion. 163 footnotes.

Ross, Karen L. (1998). Revealing confidential secrets: Will it save our children? Seton Hall Law Review,

28:963ff. [Retrieved 10/10/04 at LexisNexis Academic database.]
Examines the “privileged nature of confidential communications with certain professionals” in
relation to “the state interest in protecting children and the constitutional and policy considerations
in favor of mandating that certain professionals [including clergy] report child abuse.” Part 1 is a
brief historical survey of the development of child abuse laws in the U.S., including mandatory
reporting statutes. Part 2 is a very brief review of professional privilege. Describes the differing
legal concepts of confidentiality and of privilege in relation to mandatory reporting. Part 3
describes the differing legal responses by states regarding professional privilege and mandatory
reporting requirements in relation to psychotherapist-patient and clergy-communicant
relationships. Also notes U.S. federal court responses in various cases. Regarding clergy-
communicant communications, notes: “Although every state recognizes a clergy-communicant
privilege, the privilege is not absolute. Some states have required the privilege to be abrogated in
certain circumstances, including cases of child abuse. In addition, communications made by
individuals to clergy outside the “spiritual counseling’ relationship have not been protected
because the cleric was not acting in his religious capacity.” Part 4 is her analysis of the “state
interest in protecting children and the constitutional and policy considerations in favor of
mandating that certain professionals report child abuse.” She first examines the psychotherapist-
patient privilege in terms of liberty interests — the Due Processes Clauses of the Fifth and
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Fourteenth amendments of the U.S. Constitution — and their effect on the therapeutic process. She
then examines the clergy-communicant privilege in terms of First Amendment concerns — Free
Exercise and Establishment clauses — and protecting children, i.e., mandatory reporting. Cites
applicable federal court decisions and notes unresolved questions. Concludes that the “policy
reasons [i.e., protecting children from abuse] for abrogating or limiting professional privileges”
outweigh policy reasons for not qualifying professional privileges. Her position is that mandatory
reporting statutes should abrogate professional privileges in order to protect children who are at
risk and to prevent future harm. 276 footnotes.

Schwartzman, Micah, Tebbe, Nelson, & Schragger, Richard. (2017/2018). [Article] The costs of
conscience. Kentucky Law Journal [published by University of Kentucky College of Law], 106(4):781-
812.
Schwartzman and Schragger are professors of law, University of Virginia School of Law,
University of Virginia, Charlottesville, Virginia. Tebbe is a professor of law, Cornell Law School,
Cornell University, Ithaca, New York, and a visiting faculty fellow, University Center for Human
Values, Princeton University, Princeton, New Jersey. The introduction describes the context for
the article, the “third-party harm doctrine” in U.S.A legal jurisprudence, i.e., “when government
accommodates religious believers [under the First Amendment of the U.S.A. Constitution], it may
not impose undue hardships on identifiable third parties.” Their position is that the doctrine “is
both normatively justified and grounded in constitutional sources, namely, in the Religious
Clauses of the First Amendment.” They identify 6 objections to the doctrine by critics “and argue
that none of them is persuasive... ... responding to them provides an opportunity to develop the
doctrine in ways that illuminate religious freedom, liberty of conscience, and other rights that
impose costs on others.” Part 4 addresses “[a] pervasive concern among critics” that the doctrine
“will eliminate all, or nearly all, religious accommodations.” They differentiate between 3
categories of accommodation: no imposition of significant costs to others; imposition of
significant costs on the public, in general; imposition of significant costs on individuals.
“Accommaodations in the last of these categories are the most controversial, and we address some
examples below.” Pp. 801-803 considers the example of priest/penitent confidentiality. Based on
articles in law review journals, they state:
“...in recent years, use of the privilege has increased, in part because of child
abuse reporting requirements and cases involving molestation by clergy. At the
same time, however, invocation of the privilege is uncommon in absolute terms,
and courts frequently and increasingly deny assertions of it. Furthermore, a
number of states have modified the privilege with respect to child abuse and
other sexual crimes, abrogating it either partially or entirely.”
Their position is a state’s legislature and court system should analyze the privilege as to whether it
“impermissibly favors belief at the expense of third parties and in violation of the Establishment
Clause.” Notes that in “the most egregious cases, as in criminal and civil cases involving child
abuse,” abrogation might be required to comply with prior U.S. Supreme Court rulings. In the 1-
paragraph conclusion, they state: “...there should be no doubt that the Religion Clauses, and
especially the Establishment Clause, require that courts closely scrutinize exemptions [to the third-
party harm doctrine] that impose significant costs on others.” 138 footnotes.

Sipple, Julie Ann. (1994). [Comment] Priest-penitent privilege statutes: Dual protection in the

confessional. Catholic University Law Review, 43(4, Summer):1127-1164.
Sipple is not identified. “This Comment analyzes the issues associated with the priest-penitent
privilege.” Part 1 traces the sources of the privilege, beginning with the Roman Catholic Church’s
Code of Canon Law, U.S.A. federal case law, and state statutes, including Washington D.C.
Categories the statutes “based on who holds the privilege” — communicant, priest, or both. Part 2
discusses 3 elements addressed in the statutes: what constitutes a religious figure covered by the
privilege, what communication is protected, and the requisite context of the communication. Part
3 “surveys the priest-penitent statutes and addresses the issues arising from state court
interpretations of these statutes.” Her categories include “practical justifications, constitutional
implications, and societal acceptance and effects.” Part 4 presents her proposed remedy to the
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variations in state statutes, stating: “State legislatures should amend these statutes to guide trial
judges in deciding priest-penitent issues while, more importantly, complying with First
Amendment precepts.” Her criteria include: “a dual-protection statute that would grant the
privilege to both the priest and the penitent” and “be narrowly drawn so that the type of
communication protected is one made to the priest within the course of the discipline of his or her
church.” A narrow scope of protected communication “would prevent development of a per se
rule of privilege,” which she seeks to avoid, and would “establish a proper balance between the
church’s interest in maintaining confidential communications and the state’s interest in presenting
relevant evidence in criminal proceedings.” Cites the Alabama statute as a model for compliance
with the First Amendment to the U.S.A. Constitution “by granting the privilege to both the priest
and the penitent,” and cites the New Jersey statute as “include[ing] three elements to guide trial
judges in making their decisions, thus preventing development of a per se rule of privilege.” Part
5, the conclusion, is a 1-paragraph summary. 268 footnotes. [The topic of reporting or disclosing
knowledge of the sexual abuse of minors is not addressed.]

Smith, Lisa M. (1994). Lifting the veil of secrecy: Mandatory child abuse reporting statutes may

encourage the Catholic Church to report priests who molest children. Law and Psychology Review,

18(Spring):409-421. [Retrieved 05/26/03 at LexisNexis Academic database.]
The author is identified as a student. Prompted by the issue of “child molestation” by Roman
Catholic priests and how these cases were handled by the Church hierarchy. “This article will
argue that the state statutes [in the U.S.A.] which mandate the reporting of child abuse should be
used as a legal tool to stop officials of the Catholic Church from protecting priests who molest
children.” Part 2 briefly explores how the hierarchy deals with priests accused of violating minors
in order “to enable an understanding of systemic factors within the institution that contribute to the
silencing of many of these complaints.” Uses secondary sources to cite the work of various
authors, including A.W. Richard Sipe, Charles M. Sennett, Jason Berry, and Vicki Quade.
Repeatedly uses the term “pedophile” apart from its formal psychiatric diagnostic definition.
Among the systemic factors identified very briefly are theology, an intra-group dynamic which
parallels that of incest in a family context. Part 3 examines U.S.A. state child abuse reporting
statutes that were prompted by the federal Child Abuse Prevention and Treatment Act in order “to
determine their potential effectiveness in forcing church officials to report abuse.” Clergy are
specifically required to report suspected abuse in 8 states; 15 have statutes that require a report
from anyone who suspects abuse of a child. Finds that “the effect of these statutes is to
particularly or universally require the clergy to report child abuse in 22 states.” Based on 1 federal
case law decision, she asserts that: “Requiring officials of the Catholic Church to report suspected
abuse by priests thus does not appear to be a violation [of the First Amendment’s protection] of
free exercise of religion.” Considers what evidence may be enough to trigger the reporting
requirement in light of a “prudent person’ standard. Part 4 concludes that it is to the Church’s
advantage to report every suspected case of abuse to secular authorities in order to protect the
Church in civil litigation. Notes there are few cases of individuals suing the Church for
negligently failing to report abuse, and identifies the legal doctrine of charitable immunity as a
barrier. Her position is that state statutes that mandate reporting “should be used as a legal tool to
stop officials of the Catholic Church from protecting priests who molest children” and so end “the
secretive way [it] deals with these situations.” 90 footnotes.

Stephens, Darryl W. (2021). Bearing witness as social action: Religious ethics and trauma-informed

response. Trauma Care, 1(1):49-63. [Accessed 12/05/21 at: https://www.mdpi.com/2673-

866X/1/1/5/htm]
Stephens is director, United Methodist studies, Lancaster Theological Seminary, Lancaster,
Pennsylvania, and director, Pennsylvania Academy of Ministry. Part 1, an introduction, states:
“Caregivers, service sectors, and communities seeking to attend to the trauma survivor’s spiritual
well-being must become not only trauma-informed but also spiritually informed. The purpose of
the present article is to support this sense of mission, in the fullness of its political and religious
dimensions, in both survivors and responders. This article is written from a standpoint of religious
ethics to offer secular and religious service providers some guidance for recognizing how trauma-

© Evinger, J.S. (2022) with FaithTrust Institute. Annotated Bibliography, 38th rev. Sections I11d.-XII1. p. 40


https://www.mdpi.com/2673-866X/1/1/5/htm
https://www.mdpi.com/2673-866X/1/1/5/htm

informed response and recovery relate to notions of value rooted in spirituality or religion... The
concept of bearing witness, a multifaced moral activity... is employed as a framework to structure
the parallels between religious ethics and trauma-informed response and recovery.” A wide range
of literature is cited, including clinical and academic sources from secular and religious contexts.
Trauma, trauma-informed responses, and recovery are described using the work of the Substance
Abuse and Mental Health Services Administration (SAMHSA), an agency of the U.S. Department
of Health and Human Services, and Judith Herman. Part 2 broadly describes the concepts of
spirituality, transcendence, and faith “as these concepts relate to trauma and the transformative
work of healing and recovery.” Cites literature regarding transcendence as “very much part of the
human experience, pertaining to memories, suffering, redemption, social relationships, hope, and
transformation.” Part 3 applies the work of Marjorie Suchocki, a process theologian, to present
religious ethics as a resource for the transformative work of healing and recovery for both people
who survive trauma and those who respond to survivors: “...religious ethics provides helpful
tools for naming the spiritual aspects of trauma and the modes of transcendence needed for
transforming tragedy into meaningful social action through moral themes.” Identifies 4 modes of
transcendence which “enable human agency” through relationships: recognition, empathy,
memory, and imagination. lIdentifies 4 universal moral themes: dignity, love, justice, and
solidarity. Correlates these modes and themes to a construct of 4 perspectival moments:
existence, present, past, and future. Part 4 correlates the perspectival moments, modes of
transcendence, and moral themes to the SAMHSA description of responses which constitute
trauma-informed care — realize, recognize (identify and name), respond, and resist, and to
Herman’s stages of recovery — overcoming relational barriers, safety, reconstruction of narrative,
and reconnection and restoration. Part 5, “[t]he heart of this article,” connects the correlation of
the previous 4 factors of trauma-informed responses to the concept of bearing witness which
creates a model of “social action, enabling attention to spiritual well-being of both the trauma
survivors and the one responding to the survivor.” Identifies 4 practices of social action which
connect survivor and responder: grounded being, attentive presence, historical clarity, and
meaningful participation. Notes that bearing witness is “a politically engaged form of social
action.” Part 6 is a 2-paragraph conclusion, 58 references. [While sexual boundary violations in
the context of a faith community is not addressed, the article’s themes and the model are very
relevant to this bibliography.]

Stoyles, Robert L. (1967). [Article] The dilemma of the constitutionality of the priest-penitent privilege —

The application of the religion clauses. University of Pittsburgh Law Review, 29(1, October):27-63.
Stoyles is an associate professor, College of Law, Williamette University, Salem, Oregon. Part 1
introduces the scope of the article, the purpose of which is to “demonstrate that the
constitutionality [under the First Amendment of the U.S.A. Constitution] of the priest-penitent
privilege is not as obvious or assured as has been assumed... Since the policy arguments favoring
the privilege have been presented by numerous authorities, this article will emphasize the possible
bases of unconstitutionality of the privilege.” Because there is no federal statute to create the
privilege, “[a] federal court testing the constitutionality of the priest-penitent privilege probably
would be testing a privilege created by a state.” Part 2 regards the scope of the privilege. Notes
that “the definite consensus of authorities is that the... privilege did not and does not exist in the
common law relevant period,” and that “[b]y 1963, 44 states had enacted the priest-penitent
privilege.” Comments that “state appellate courts have been strongly inclined to limit narrowly
the possible use of the priest-penitent privilege.” Briefly discusses the components of the typical
requirements of state statutes, citing case law from states’ courts. States: “The requirements of
confession, penitence, and seeking aid influence the courts to emphasize initiation of the
communication by the communicant as an important ingredient for privileged communications.”
He concludes that “the total application of these numerous conditions, requirements, and
limitations has enabled and will enable or require state legislatures and courts to limit extremely
the use of the priest-penitent privilege... Therefore, we should approach a consideration of the
constitutionality of the... privilege with the expectation that a court, and particularly the Supreme
Court, would probably be dealing with a statute enacted, interpreted, and applied by official
representatives of a state so as to be available only to a very limited religious class.” Part 3, the
longest section, reviews the federal Supreme Court’s applications of the First Amendment’s
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Establishment Clause and Free Exercise clause: “...a prediction of the constitutionality of the...
privilege must be based on an analysis and application of individual cases and factual patterns and
more precise tests.” ldentifies the Establishment clause as “the primary issue in determining the
constitutionality of the... privilege.” Suggests the various and arguments and conclusions that
might apply to a Supreme Court case on the privilege. Part 4 very briefly considers application of
the Constitution’s Fourteenth Amendment regarding equal protection and due process. Part 5 very
briefly considers the basis for an appellant’s jurisdictional standing in a case involving the
privilege. Part 6 states his positions: “...since the typical... privilege is so narrowly limited by
statute and interpretation, almost without exception, to one or a very few sects, the Supreme Court
could be persuaded that such statutes as presently phrased and applied are unconstitutional...

...the privilege is practically only used and available to protect the formal required sacramental
confessions of the [Roman] Catholic Church.” Very briefly considers other legal rationales for a
conclusion of constitutionality. Regarding the alternative of expanding the privilege to avoid
issues with the Establishment clause, he identifies negative implications of expansion. Concludes:
*“...the courts should find that the priest-penitent privilege as typically applied is unconstitutional.”
157 footnotes.

Taylor, Julie Love. (2014, October 22). Parents of Minor Child v. Charlet: A threat to the sanctity of
Catholic confession? LLR Lagniappe [a blog of the Louisiana Law Review published by Paul M. Hebert
Law Center, Louisiana State University, Baton Rouge, LA]. [Accessed 08/07/21 at:
https://lawreview.law.Isu.edu/2014/10/22/parents-of-minor-child-v-charlet-a-threat-to-the-sanctity-of-
catholic-confession/]
Taylor is a senior associate with the Louisiana Law Review. Briefly discusses the decision of the
Louisiana Supreme Court in the case of Parents of Minor Child v. Charlet, 135 So. 3d 1177 (La.
2014) which concerned a Roman Catholic parish priest’s failure to report alleged sexual abuse
committed by parishioner. Part 1 describes the facts of the case which involved a church in the
Diocese of Baton Rouge. A minor female’s parents filed a civil suit in 2009 which named as
defendants the parish member whom the daughter accused of abusing her, the priest to whom the
daughter had confided the abuse on 3 occasions, including in the context of confession, and the
Diocese as vicariously liable for the priest’s failure to report. The failure to report was based on
the Church’s prohibition of disclosing the contents of information received during confession.
The essence of the decision was that the minor was allowed to testify about her conversations with
the priest during confession because the right of priest-penitent privilege belonged to her and not
the priest under Louisiana law. The Supreme Court remanded the case to the district court to
determine if there were other circumstances which would require the priest, as a mandatory
reporter, to report the allegations. Part 2 is a 2-paragraph description of the Church’s teaching on
the inviolable nature of the seal of confession. Part 3 discusses implications of the decision.
States that “many within the Catholic Church are worried that [the decision] might open the door
to compelling [the priest] to testify, which could jeopardize the sanctity of confession.” Defines
his options if compelled to testify as breaking his oath to the Church and risking
excommunication, or refusing and being held in contempt, with the possibility of imprisonment.
Part 4 briefly offers “a viable solution that gives [the daughter] her fair day in court without
running afoul of the First Amendment [regarding the Free Exercise clause]” which “would be to
amend Louisiana’s Code of Evidence to require priests to disclose sexual abuse when revealed to
them by a minor, regardless of when the conversation occurred.” Cites the U.S. Supreme Court
decision in Employment Division v. Smith, 494 U.S. 872 (1990) as a precedent establishing that
“the right of free exercise does not permit an individual to refuse to comply with a valid law”
when the effect on religious practice of a generally applicable and otherwise valid law is
incidental. Taylor’s proposal is based on the public policy objective of protecting minors.
Concludes: “Amending Louisiana’s Code of Evidence to require disclosure of alleged sexual
abuse does not erase what happened, but it does help to prevent further abuse.” 33 endnotes.

Taylor, Thomas W. (1968). [Notes and Comments] Evidence — Privileged communications — The new
North Carolina priest-penitent statute. North Carolina Law Review [published by School of Law,
University of North Carolina], 46(2, February):427-433.
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Taylor is not identified. “It is the purpose of this note to discuss the changes [in 1967 by the North
Carolina General Assembly to the former state priest-penitent statute] and their effects, and to
comment upon problems left unresolved [in a criminal case before the state Supreme Court].” 3
changes are discussed. 1.) The requirement that the communicant, or penitent, object to the
clergyperson giving testimony in court “was removed to make the privilege more absolute.”
Previously, “a failure to object was interpreted as a waiver of the privilege.” 2.) “...the provision
by which the judge could compel disclosure when necessary in his opinion to the proper
administration of justice was omitted from the new statute.” 3.) “...the description of the
confidential communication reflects broadened conditions under which the privilege may be
claimed.” States that the new statute’s language that “the communication must have reference to
the giving of spiritual counsel, air, or advice” addresses a problem in the criminal case regarding
what communication was privileged. States that the new statute does not adequately resolve”
whether an observation of a clergyman incident [sic] to a privileged communication is also
privileged ‘information” within the meaning of the statute.” Comments that “broadening the terms
defining the privilege” is consistent with a trend among state legislatures. 33 footnotes.

Terry, Marc L. (1995). Disclosure of church archives in cases of criminal misconduct by clergymen.

Journal of Trial and Appellate Advocacy, 1:95-113.
Context is “an alarming number of allegations of sexual misconduct [that] have been made against
[Roman] Catholic priests” in the last decade. Examines the priest-penitent privilege and its
applicability as an evidentiary privilege, with an expectation of confidentiality, to situations
involving the Church’s records to determine whether application “would represent an extension of
the privilege beyond its traditionally limited scope.” Part 2 describes privileged communications,
in general, and priest-penitent privilege, in particular, noting its significance for public policy, the
Church’s canon law, and the Free Exercise and Establishment clauses of the U.S. Constitution’s
First Amendment. Part 3 very briefly sketches the statutory development of the privilege in U.S.
state law. Part 4 very briefly describes variations in state laws regarding the privilege. Part 5
reviews decisions in a civil case in Illinois against the Archdiocese of Chicago, and a criminal case
in Pennsylvania involving the Diocese of Allentown and the actions of a priest. The privilege in
Illinois is a discipline enjoined statute “which places the privilege in the hands of the clergyman”
and is not discipline enjoined in Pennsylvania “which places the privilege in the hands of both the
communicant and the clergyman.” Part 6 presents an analysis of “whether the application of the
appropriate state statute fulfills the goals of the priest-penitent privilege” and notes courts’ and
commentators’ split opinions on how broadly the privilege should be applied. States that “[t]he
epidemic of child abuse poses the greatest obstacle to supporters of a broad application of the
priest-penitent privilege.” Notes 4 states with laws imposing a duty upon clergy to report
information regarding cases of child abuse: “While the practical impact of requiring clergy to
report child abuse may be minimal, it does represent a willingness to abrogate the previously
unchallenged sanctity” of the privilege. Part 7 concludes that the Illinois court decision construed
the privilege statute too broadly, “applying the statute to communication not made with the
purpose of seeking repentance or counseling, but rather made during the course of an investigation
of misconduct.” 145 footnotes.

van Esch, Patrick, & van Esch, Linda Jean. (2013). The Australian priest-penitent privilege: Are they
protected? Journal of Politics and Law [published by the Canadian Center of Science and Education],
6(4):90-94.
Patrick van Esch is with the School of Law, Charles Darwin University, Casuarina, Northern
Territory, Australia. Linda Jean van Esch is with the Western Australia School of Mines, Faculty
of Science and Engineering, Curtin University, Perth, Western Australia, Australia. The abstract
refers to a context which is not identified in the article: “In Australia, the extent of the priest-
penitent privilege has received much attention recently due to the appointment of a Royal
commission into institutional responses to child sexual abuse in 2012.” [The Royal Commission
into Institutional Responses to Child Sexual Abuse was established in January, 2013. The focus of
volume 16 of its report is religious institutions.] Part 1, a 2-paragraph introduction, begins: “With
the sanctity of the confessional being challenged in an increasingly secular world, it is becoming
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more likely that a religious cleric may be called to give evidence in a court of law...” Notes that
of Australia’s states and territories, the jurisdictions “of the Commonwealth, New South Wales,
Victoria, Tasmania and the Northern Territory have an inclusion for priest-penitent privilege”
which “is restricted to ritual confession... Common law principles apply for the balance of the
other Australian jurisdictions and although the case law is not clear, it is widely accepted that there
is no privilege at common law for clerics or penitents.” Part 3 very briefly describes statutory
variations in the privilege: In Victoria and the Northern Territory, the privilege belongs to the
penitent who may consent to waive it. In the Commonwealth, New South Wales, and Tasmania,
the privilege belongs to the cleric and may not be waived without the penitent’s consent. Part 4
very briefly describes nuances in the New South Wales statute. Part 5, 3 sentences, notes that the
3 jurisdictions without statutes do not have case law regarding the privilege. Part 6, 4 paragraphs,
notes the contemporary status of the privilege in Australia. Part 7, a 2-paragraph conclusion, calls
for more statutory language “to ensure [Roman] Catholic priests would not be disadvantaged by
the application of the privilege.” 25 endnotes; 5 references.

Vieth, Victor I. (1998). Passover in Minnesota: Mandated reporting and the unequal protection of abused
children. Mitchell Law Review [published by William Mitchell College of Law, St. Paul, MN], 24(1):131-

168.

Vieth is “Senior Attorney, National Center for Prosecution of Child Abuse, Alexandria, Virginia.”
States in Part 1, an introduction: “This article explores and rejects the rationale for excluding
numerous abused children from the protection of the statute [regarding mandated reporting in
Minnesota]. Additionally, this article proposes several reforms for expanding coverage of the
mandated reporter law and enabling authorities to protect abuse children irrespective of the
identity of the perpetrator or the date of the act.” Part 2 is a general history of mandatory reporting
laws in the U.S.A., and their effectiveness. Part 3, the longest section, describes and comments on
Minnesota’s mandated reporting statute. Regarding clergy as mandated reporters, notes that the
mandate to report is contingent upon their “receive[d] the information of abuse while [they were]
engaged in ministerial duties and the information was not in a confessional setting or is otherwise
privileged.” Observes: “...clergy who believe disclosure [of information learned confessionally
and is protected legally by penitent/priest privilege] is not permissible [to report] under church
doctrine may nonetheless have the means to protect the child [who is being abused]. For instance,
a priest can require a molester to turn himself over to the authorities as a condition of absolution.”
Part 4 presents proposals to reform the Minnesota mandated reporting statute, including rationales
based on the constructs of moral citizenship and public policy, and the precedent of the state’s
Good Samaritan law. Part 5 addresses measures to increase the effectiveness of the statutory
reforms, including public education and increasing resources to investigate cases of abuse. Part 6
is a 2-paragraph conclusion. 200 footnotes.

Wallace, K. Lianne. (1994). [Note] Privileged communications in sexual assault cases: Rhode Island’s
treatment of clergyman-parishioner and psychotherapist-patient communications. Suffolk University Law
Review, 28(2):433-464.

From Part 1, an introduction: “This Note discusses the extent to which Rhode Island has
addressed the issue of testimonial privileges in civil and criminal sexual assault cases. It examines
with particularity the balancing dynamics in the two most sensitive counseling relationships for
sexual assault victims — their relationships with their psychotherapists and clergymen. This Note
then explores trends in other jurisdictions and any possible effects on Rhode Island practice.”
States: “Privileged communications evoke controversy because the societal demand for secrecy in
certain communicative relationships challenges, and at times quells, the truth-seeking function that
forms the very essence of our legal system. Nowhere is the struggle of justifying a privilege more
sensitive than in sexual assault cases.” Part 2 is an historical of privileged communications and
briefly considers: the judiciary’s reliance on a balancing test as a “retreat from absolute privileges
and the trend toward judicially created qualified privileges.”; the unwillingness of Congress in the
1970s to enact federal legislation regarding privileges; issues related to the Due Process Clause of
the U.S.A. Constitution’s Fourteenth Amendment and the Confrontation Clause of the Sixth
Amendment; development of the clergy-parishioner privilege and Rhode Island’s 1985 legislative
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enactment, the privilege in sexual assault cases, and recent issues regarding the privilege;
development of the psychotherapist-patient privilege, recent issues regarding the privilege, and
statutory conflict in Rhode Island law. Part 3 is an analysis of the current situation: “A synthesis
of decisions involving privileges reveals one clear constant: Absolute privileges are the exception
to the rule. Countervailing interests of public policy favoring protection and judicial demands
mandating disclosure result in a complete matrix of privileged communication rules.” Part 4 is a
1-paragraph conclusion. States: “Rhode Island, although relatively young in privilege precedent
regarding psychotherapists and clergymen, can be expected to follow the majority of jurisdictions,
not wavering from a traditional privilege application and analysis. Consequently, Rhode Island
will likely continue employing the in camera process, barring discovery of privileges only when
not posing an obstacle to the effective administration of justice.” 154 footnotes.

Walsh, Walter J. (2008). [Article] The priest-penitent privilege: An hibernocentric essay in post-colonial

jurisprudence. Indiana Law Journal, 80(4, Fall):1037-1089.
Walsh is an associate professor, School of Law, University of Washington, Seattle, Washington.
Describes the article as an essay in critical jurisprudence. Traces the history “of the Irish-
American priest-penitent privilege from its radical inception” in the 1813 case in New York of
People v. Philips, which involved a Roman Catholic priest in New York City and an Irish Catholic
constituency, and established the evidentiary privilege in the U.S.A. The article “examine[s] the
evidentiary evolution of the American priest-penitent privilege beyond... Philips.” States that the
article is “the first history... to identify [the privilege’s] primary ideological impulses and to
explain its fascinating postcolonial deviation from the English common law,” calling it a story
which “exposes the conflicting jurisprudential values of America’s emerging republican
democracy.” ldentifies the legacy of Philips as establishing a broad constitutional principle of the
free exercise of religion and the “clergy privilege — a guarantee that a religious minister may not
be forced to reveal confidences received in the course of spiritual counseling.” Calls the decision
in Philips “a startling postcolonial recognition of minority religious and cultural freedom and
equality.” Defines “hibernocentric” as “seen from an Irish standpoint,” particularly a
“postcolonial perspective” which “identifies and rejects those political, aesthetic, and intellectual
structures and canons that are imperialist in original and form,” and applies it to the context of the
law: “an hibernocentric postcolonial jurisprudence perceives many dominant legal rules as
historically anglocentric and for that reason suspect.” Part 1 summarizes the history of Philips,
focusing on the William Sampson, the attorney who intervened in the case “as amicus curiae” to
represent the priest, Fr. Anthony Kohlmann. Sampson was “an Irish Protestant dissident,” who
had been imprisoned, disbarred, and ultimately banished” by the English establishment in colonial
Ireland or his support of an “egalitarian, democratic society.” Describes Sampson as contending
“that recognition of a priest-penitent evidentiary privilege was necessary to honor American
constitutional guarantees of religious freedom and equality.” His argument shifted reliance away
from English common law, which at the time did not support the privilege. In the tradition of the
early 19th century legal culture, Sampson published a report of the case, which became the
historical record: Sampson, William. (1813). The Catholic Question in America: Whether a
Roman Catholic clergyman be in any case compellable to disclose the secrets of Auricular
Confession. Decided at the Court of General Sessions, in the City of New York. With the
Arguments of Counsel, and the unanimous opinion of the Court, delivered by the Mayor, with his
reasons in support of that opinion. New York, NY: Edward Gillespy. Through bibliographic
history, Part 2 traces “precedential influence of Philips” in the period before the U.S.A. Civil War,
and Part 3 from the Civil War through the 19th century. Part 4 considers the early 20th century,
focusing on the influence of John Henry Wigmore’s authoritative academic treatise on evidentiary
privilege and his utilitarian criteria to justify the priest-penitent privilege. Sharply critiques
“Wigmore’s anglocentric treatment,” unreliable and unsupported scholarship, and overstatements,
calling it a “reductionist and inaccurate history of both English and American judicial precedent.”
Part 5 surveys the Philips influence after World War 1. Notes in 2 paragraphs the introduction of
U.S.A. state statutes which impose mandatory reporting obligations of knowledge of child abuse
or suspicions of a child being at risk on those who by role hold evidentiary privilege exemptions,
e.g., physicians, and in some states include clergy. Comments: “These reporting statutes raise
anew the central question of the clergy privilege’s fundamental basis in religious freedom. Does
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the clergy privilege exist at the mere discretion of state legislatures, or does it instead rest on some
stronger, constitutional foundation? A major modern test of the clergy privilege’s constitutional
dimensions seems imminent.” Part 6 considers the legacy of Sampson’s rationale in Philips in the
contemporary context. Notes: scholars’ varying justifications; contemporary problems, including
variations in courts’ application of the privilege, and variations in the language of state statutes;
failure of constitutional and evidentiary scholars’ to “fully come to grips with the intricate and
interdependent relationships between ideology, power, and legal doctrine.” Calls the Sampson’s
work an early expression of modern human rights jurisprudence. Ends by stating the history of the
Philips case “exposes the political quality of legal doctrine, and offers the means for the
destruction of dominant power through an alternative social vision and the rhetorical elevation of
subversive legal theory.” 280 footnotes. [Footnote 213 contains an extensive list of articles
regarding the privilege since World War |1, primarily from legal literature. Footnote 225 contains
a list of articles regarding the privilege and mandatory reporting of child abuse, primarily from
legal literature.]

Webb, Robert W. (1969). [Notes and Comments] Priest-penitent privilege. Chicago-Kent Law Review

[published by Chicago-Kent College of Law], 46(1, Summer):48-53.
Webb is not identified. Very briefly comments on 2 problems in the 1967 Illinois statute
regarding priest-penitent privilege. 1.) Describes the statute as stating that “a clergyman, priest,
minister, rabbi, or practitioner shall not be compelled to disclose confessions, admissions or
information which he received in the course of the discipline enjoined by his religion.” The
problem is “trying to determine what is the ‘discipline enjoyed by a religion.”” Cites case law in
several U.S.A. states to demonstrate the range of interpretations of the phrase. 2.) Because the
legislative purpose of the statute was not clearly identified, “...the statute does not clearly indicate
whether the privilege is designed to protect the priest, the penitent, or both.” Concludes: “The
statute appears to leave the direction of priest-penitent privilege in the hands of the court. And the
Illinois courts have not as yet interpreted this statute.” 19 footnotes.

Whittaker, Lennard K. (2000). [Article] The priest-penitent privilege: Its constitutionality and doctrine.
Regent University Law Review, 13(1):145-168. [Accessed 12/19/21 at:
https://www.regent.edu/acad/schlaw/student_life/studentorgs/lawreview/docs/issues/v13n1/13RegentUL
Rev145.pdf]

Whittaker is a “[s]hareholder, Garza & Whittaker, P.C., Roma, Starr County, Texas.” Notes at the

outset that the constitutionality of the priest-penitent privilege “has never been directly addressed”

by the Supreme Court of the U.S.A. He “espouses that the priest-penitent’s existence is better

than its non-existence, that it is constitutional, and that it enjoys the support of many doctrines.”

Part 1 is a 6-paragraph history of the privilege. Part 2 is a brief discussion of the privilege. 3

sentences describe its status in federal law; categorizes the states statutes as: statutes that create a

penitent’s privilege, statutes that follow the proposed federal rules of evidence privilege, and

“*other’ state statutes.” Part 3 is an analysis of proponents’ different positions regarding the

constitutionality of the amendment: the Establishment Clause and the Free Exercise Clause of the

First Amendment. Under the Establishment Clause, he describes the Lemon Test , the Larson

Test, and the Historical Analysis Test. Under the Free Exercise Clause, he describes the Supreme

Court’s “strict scrutiny standard when analyzing the burden placed on an individual’s religious

belief.” Part 4 discusses legal doctrines to justify the privilege: instrumental approach, based on

John Henry Wigmore’s treatise; non-instrumental approach; Jaffe Rationale; theory of Roman

Catholic Cardinal Anthony Bevilacqua; Whittaker’s Web Theory; Whittaker’s Antigone

Rationale. Part 5 is a 3-paragraph conclusion. 179 footnotes.

Winters, Paul. (2009). [Comment] Whom must the clergy protect? The interests of at-risk children in
conflict with clergy-penitent privilege. DePaul Law Review, 62(1, Fall):187-226.

Winters is not identified by occupation or geography; refers to himself in the text as one who was

a Presbyterian pastor. The Comment critiques the Illinois legislature’s Abused and Neglected

Child Reporting Act (ANCRA), “which listed professions required to report cases of child abuse

or neglect,” and was amended in 2002 “such that members of the clergy in Illinois were
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designated ‘persons required to report.” However, of the over forty professions listed as mandated
reporters by statute, only members of the clergy are specifically exempted from the reporting
requirement when information concerning child abuse is received in a privileged context.” Part 1
is introductory. Notes that among the U.S.A. states, “there has not been a uniform approach to
resolve the tension between the two competing goods — the privacy of the penitent parishioners
and the well-being of the at-risk children — with which the member of the clergy must wrestle.”
Part 2 “situates ANCRA in its state and national contexts” by very briefly reviewing “a complex
landscape of religious, constitutional, and state legislative history.” The state legislative history
includes enactment in 1974 of the federal Child Abuse Prevention and Treatment Act, which
“made funding available to the states for prevention and treatment programs aimed at child abuse
and neglect. To be eligible for such a grant, states had to implement programs related to child
abuse and neglect that mandate ‘reporting by individuals required to report such instances.” The
legislative history focus is the Illinois ANCRA law and its language regarding clergy, and its
application in a case involving the communications of a Roman Catholic priest, who was charged
with sexual assault of a minor female, and an intervention committee of his diocese. Part 3
“analyzes ANCRA and its shortcomings in two areas: (1) problems stemming from ambiguity in
the statute and (2) problems stemming from violations of the First Amendment Religion Clauses.”
Identifies as ambiguous the phrasing in ANCRA as conditions placed on clergy receiving
confessions: “in his or her professional character or as a spiritual advisor in the course of the
discipline enjoined by the rules or practices of such religious body or of the religion which he or
she professes.” Cites different interpretations of the language by courts in non-Illinois
jurisdictions. Considering “the inseparability of the role of the clergymember and the identity of
the clergymember” [italics in original], he states: “From the point view of the typical member of
the clergy, nearly every conversation may be perceived as occurring gin the context of acting as
spiritual advisor in the course of the discipline enjoined.” States that in the context of child abuse,
the “attendant ambiguities are intolerable... ANCRA’s statutory defect in this regard is fatal.”
Regarding the First Amendment of the U.S.A. Constitution, he argues that “abrogation of the
clergy exemption does not raise Free Exercise Clause problems. Instead, the exemption is itself a
violation of the Establishment Clause.” Part 4 considers “the gains a society receives by
abrogating the exemption” and “provides an overview of specific ways in which abolition of the
clergy exemption strategically enables clergymembers to play an important role in child protection
and is justified because the interests of at-risk children trump those of penitent abusers.” His
position is that “[w]hile the notion of [clergy] disclosing [penitents’] confidences is disturbing,
even more disturbing are the devastating effects experienced by victims of child abuse.” Part 5
“advances the idea that a neutral ‘any person’ child protection statute, which clearly abrogates all
privileges, including the clergy-penitent privilege, should be enacted in Illinois and nationwide.”
He proposes that 43 states should adopt child abuse reporting statutes similar to the 7 that
“currently mandate the reporting of child abuse by ‘any person’ who becomes aware of it and
expressly abrogate privilege in cases of child abuse.” Briefly identifies the advantages of the ‘any
person’ mandate. Part 6 is a 1-paragraph conclusion. 281 footnotes.

Yellin, Jacob M. (1983). The history and current status of the clergy-penitent privilege. Santa Clara Law

Review, 23(1):95-156.
Yellin was admitted to the California State Bar in 1981. Part 1 is a very brief introduction. Part 2
“trace[s] the history of the [clergy-penitent privilege in law] through the common law and in the
United States.” Begins with the pre-Protestant Reformation period, concentrating on Europe, and
notes that the there “is a virtual consensus of opinion that the clergy privilege did exist in England
before the Reformation.” Part 3 traces the privilege in England after the Reformation, noting “the
virtually unanimous opinion” that it was not no longer recognized in this period. Part 4 regards
the development of the privilege in the U.S.A., beginning with the 1813 case of People v. Phillips
in the New York Court of General Sessions, in which the court declined to compel a Roman
Catholic priest “to reveal what he had heard during his administration of the sacrament of penance
on the grounds that forcing him “would violate the free exercise of religion [of the New York
State Constitution].” Briefly discusses the 1817 case of People v. Smith, another New York case,
in which a Protestant minister was found “not bound by the seal of the confessional” because his
denomination’s practice differed from that of the Catholic Church. These cases led to a New York
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State statute, the first in the nation that created the privilege for clergy in the context of confession.
Part 5 discusses the legal arguments for the privilege, contrasting it with exceptions for the
application of the privilege to attorneys, physicians, psychotherapists, and spouses. Identifies four
policy justifications for the clergy-penitent privilege. Part 6 reviews how the term clergy is
variously defined in states’ statutes that contain the privilege is created. Part 7 considers varying
statutory language and courts’ interpretations of the requirement that the communication be
expressed to a cleric ““in his [sic] professional character.”” Part 8 is a lengthy discussion of
varying statutory language and courts’ interpretations of the requirement that the communication
“must be made in the course of discipline enjoyed by the rules of [the cleric’s] church.” Part 9
very briefly examines varying statutory language regarding to whom the privilege belongs — the
cleric, the penitent, or both. Part 10 very briefly reviews the privilege in the federal courts. Part
11 explores the limits of the privilege and uses a variety of sources, including the landmark
California Supreme Court ruling in 1976 in the case of Tarasoff v. Board of Regents of the
University of California, stating: “The protective privilege [of confidentiality in a
psychotherapist-patient relationship] ends where the public peril begins.” Also cites positions
regarding clergy duties regarding confidentiality from the Lutheran Church of America, College of
Chaplains, American Baptist Church, and Roman Catholic Church. Yellin states: “It is difficult
to reach a firm conclusion on the limit of the clergy privilege. There are factors, such as the
calculus of the societal benefit-harm approach, which dictate that the clergy privilege be treated
similarly to other professional privileges — like the psychotherapist’s privilege — and thus be
denied where harm is threatened to a third person.” Also notes the case of a penitent who
threatens self-harm. Part 12 is a conclusion in which he presents 7 recommendations regarding the
privilege and a 5-part model statue “recommended for adoption in all jurisdictions,” the 5th of
which states: “If the communicant threatens harm to any person, the Clergyperson may, but is not
required to disclose the communication to avoid occurrence of that harm.” [He does not address
the topic of sexual boundary violations by clergy, e.g., sexual abuse of minors and disclosure to
legal authorities.] 243 footnotes.

11d.(2) Topics Other than Clergy-Penitent Privilege

Anderson, Jeffrey, & Bedor, Susan Ford. (1992). [Outlook] Sexual abuse by clerics. Professional

Negligence Law Reporter [published by Association of Trial Lawyers of America], 7(1, February):14-16.
“Jeffrey Anderson of St. Paul, Minnesota, represents victims in 16 states in claims alleging sexual
abuse by clerics. Susan Ford Bedor is a senior associate in the law firm of Reinhardt & Anderson
in St. Paul, Minnesota.” Very briefly discusses major issues and trends in cases of sexual abuse
by clergy, which include: 1.) Statutes of limitations for civil suits and delayed discovery by
victims due to “[t]he drastic psychological effects of sexual abuse [that] prevent most victims from
bring suit at the time of the abuse.” 2.) Theories of recovery and relevant situational and legal
factors, citing cases in different U.S.A. state jurisdictions. Observes: “In reviewing the tort of
clergy negligence, the courts have focused on who the litigants are rather than on what they are
alleged to have done.” 3.) Liability of religious institutions for a cleric’s behavior. 4.) Respondeat
superior and principles of agency laws as a way in which a religious institution may be liable. 5.)
Constitutional issues related to the First Amendment. 6.) A 2-paragraph description of a recent
Minnesota civil case that involves the Roman Catholic Church in which the jury award to the
plaintiff of compensatory and punitive damages is under appeal. Concludes: “Although the tort
of clergy negligence has not fared well so far, other causes of action have often been successful.
As more cases are brought, this too may prove a viable theory of liability.”

Anderson, Jeffrey R., Noaker, Patrick W., & Finnegan, Michael G. (2004). When clergy fail their flock:
Litigating the clergy sexual abuse case. American Jurisprudence Trials, 91:151-231.

Anderson is a trial lawyer, and founding and managing partner, Jeff Anderson & Associates, St.

Paul, Minnesota. Noaker is a trial lawyer with Jeff Anderson & Associates. Finnegan is a law

student who works for Jeff Anderson & Associates. From the introduction: “This article is

intended to provide a framework for litigating clergy sex abuse cases... In addition to unique

legal issues, clergy sexual abuse cases pose extremely challenging and extremely fulfilling client
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relations issues.” Section 1 is an introduction and background to clergy sexual abuse cases.
Subtopics include: clerical subcultures of insularity, secrecy, domination and exclusion; deliberate
deception; victim suppression; inadequate investigation; adversarial inhibition. Section 2 presents
civil causes of action and cites cases. Section 3 focuses on statutes of limitation, including issues
related to tolling. Section 4 discusses the First Amendment of the U.S.A. Constitution and civil
liability issues. Section 5 describes issues related to the psychology of abuse, including the
subtopics of adult survivors of childhood sexual abuse and perpetration. Section 6 describes
working with the client through various stages of the process. Section 7 describes witnesses,
noting many parallels to a criminal prosecution. Part 9 very briefly discusses damages, both
compensatory and punitive. Part 10 is a 2-sentence conclusion. Part 11 consists of appendices,
the longest of which are a prospective juror questionnaire and example inquiries during voir dire.
Includes research references.

Anderson, Jeffrey R., Wendorf, Mark A., Baillon, Frances E., & Penney, Brant D. (2003). [Article] The

First Amendment: Churches seeking sanctuaries for the sins of the fathers. Fordham Urban Law Journal,

312, (January):617-631.
Anderson is a trial lawyer, St. Paul, Minnesota, who “handled over eight hundred cases against
various religious organizations, most notably the Roman Catholic church, in over twenty-five
states.” Wendorf is an attorney in St. Paul, Minnesota, who “has successfully represented sexual
abuse victims across the country” since the mid-1980s. Baillon is attorney in St. Paul, Minnesota,
who “represents victims and survivors of sexual abuse by members of the clergy, teachers, and
other authority figures.” Penney is attorney whose “practice focuses primarily on representing
survivors of childhood sexual abuse by members of the clergy.” Their beginning point: “In an act
of unparalleled audacity and brazen legal maneuvering, the church often argues that the First
Amendment of the United States Constitution provides it unfettered immunity and insulation for
any accountability to its parishioners or society at large. In so doing, the church perverts our
nation’s constitution into a form of unholy absolution for the most unholy of acts.” Their position
is that “the Constitution does not provide a religious institution the right or privilege to operate as
a law unto itself — the institution must comply with the law of civil government.” Part 1 briefly
introduces and describes the background of the First Amendment. Part 1 briefly describes judicial
interpretations of the First Amendment and their applicability to church sex abuse cases. In
relation to the Free Exercise clause, they comment that “while the freedom to follow a religion is
unqualified, the freedom to act pursuant to that religion is not. Indeed, it is hard to imagine a more
compelling reason for limiting the right to act when the action or conduct includes unleashing a
known pedophile into a community... Accordingly, a church defendant does not have the right,
under the guise of the Free Exercise clause, to place priests it knew were sexual predators in
positions of authority where they can victimize parishioners.” Part 2 considers the limited scope
of the doctrine of judicial abstention. They conclude: “...none of the essential requisites for
application of the judicial abstention doctrine are applicable in church sex abuse cases... [The
doctrine] simply does not grant constitutional immunity to churches for the harm caused by their
secular torts.” Part 3 analyzes the Establishment Clause, specifically the U.S. Supreme Court’s 3-
part test to decide whether a state action violates the clause. They conclude: “In [church sex
abuse] cases, there can be no claim that the law is non-secular in purpose, or that its effect is to
advance religion.” In conclusion, they state: “Interpreting the First Amendment to provide church
defendants complete immunity from sexual abuse claims not only perverts its plain language and
ignores Supreme Court jurisprudence, but also places the safety of religious institutions above the
safety of all citizens. It would make the children in our society, the most innocent and
unsuspecting among us, a less precious commodity than the theology of a church.” 64 footnotes.

Anonymous. (1989). Church liability for torts. Law & Church [published by the Center for the Study of
Law and the Church, Samford University, Birmingham, Alabama], 5(August):1-3.

Reports that churches “are being sued in an increasing variety of lawsuits which previously had

been unheard of or were rare.” Among 4 broad categories of lawsuits, identifies “liability claims

arising out of situations in which personal services are rendered by the church to recipients” as a
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category that includes cases of “clergy malpractice, seduction and child molestation.” Cites
several recent court cases to illustrate.

Anonymous. (1989). Emerging tort of negligent hiring used against churches. Law & Church [published
by the Center for the Study of Law and the Church, Samford University, Birmingham, Alabama],
(Fall):3-4.

Reports on a 1988 ruling by the Virginia Supreme Court “that a mother whose 10-years-old

daughter was sexually assaulted by a church worker could sue the church and its pastor for

negligent hiring.” The worker “had been convicted of aggravated sexual assault on a young girl

and a condition of his probation was that he not be involved with children.” Explains the basic

legal principle of negligent hiring as a tort action, and identifies practical implications for churches

regarding staff, both compensated and volunteer.

Anonymous. (1992). Sexual abuse in the church. Law & Church [published by the Center for the Study of

Law and the Church, Samford University, Birmingham, Alabama], (Fall):1-4.
An overview that discusses “sexual abuse problems facing churches and their related ministries
today. 1st section is on abuse that occurs during counseling. Cites the important legal case of
Tenantry v. Robinson and Diocese of Colorado Episcopal Church to illustrate a court ruling of
breach of fiduciary duty, and negligent hiring and supervision. The Handley v. Richards case in
Alabama is cited as a failure of a malpractice claim. Destefano v. Grabrian in Colorado is cited as
a failed attempt to use the First Amendment of the U.S. Constitution to protect a Roman Catholic
priest and a diocese. 2nd section is on confidential communications, i.e., clergy-penitent privilege
and mandatory reporting regarding children. 3rd section is on negligent hiring, retention and
supervision, and cites a ruling that volunteers as well as paid employees should be subject to
background checks. 4th section is on sexual harassment. 5th section discusses the imposition of
punitive damages by citing Mrozka v. Archdiocese of St. Paul and Minnesota, a 1992 case that “is
the first time that punitive damages have been levied against the [Roman] Catholic Church in the
United States.” The 6th section discusses breach of contract by citing Wade v. Foreign Mission
Board of the Southern Baptist Convention, a 1991 case involving a denomination’s board of
foreign missions with knowledge of a missionary’s commission of sexual molestation against his
children. [See the following entry for a sidebar.]

Anonymous. (1992). Tips on handling a sexual misconduct case. Law & Church [published by the Center
for the Study of Law and the Church, Samford University, Birmingham, Alabama], (Fall):5.

Briefly presents 8 practical considerations “if a sexual misconduct charge is directed against the

church or a church employee or volunteer.” [This is a sidebar to the previous entry.]

Anonymous. (1993). Sexual harassment — in religious organizations? Law & Church [published by the
Center for the Study of Law and the Church, Samford University, Birmingham, Alabama],
(Winter/Spring):1-4.

Discusses “sexual harassment in the context of religious organizations. Briefly describes Title VII

of U.S. Civil Rights Act of 1964 as the basis upon which most claims are brought. Describes 2

primary types of violation, quid pro quo and ‘hostile work environment.” ldentifies other ways

that plaintiffs can sue using a variety of types of torts. Reports on several church-related cases.

Black v. Snyder, a 1991 case in Minnesota, was initiated by an associate pastor. Davis v. Black, a

1991 case in Ohio, was initiated by a church secretary. [See following entry for a sidebar.]

Anonymous. (1993). Steps an employer can take to prevent sexual harassment. Law & Church [published
by the Center for the Study of Law and the Church, Samford University, Birmingham, Alabama],
(Winter/Spring):1-4.

Identifies 5 items related to a sexual harassment policy for a church, and 8 steps for a church to

follow if a complaint of sexual harassment is filed. [This is a sidebar to the previous entry.]
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Anonymous. (1996). Chaplain accused of sexual assault: Respondeat superior issue. The Regan Report on

Hospital Law, 37(2, July):4.
Very briefly review the Ohio civil case of Gebhart v. College of Mt. St. Joseph 665 N.E. 2d 223-
OH (1995). The suit against the hospital claimed its liability “under the doctrines of Respondeat
Superior and negligent supervision” for the criminal sexual assault of a minor by Rev. George
Cooley, a chaplain of the hospital. The Court of Appeals upheld the lower court’s decision that
Cooley’s actions, “which occurred in the evening at [his] residence,” were not part of his hospital
duties or its activities. The minor had not been a patient at the hospital. The commentary notes:
“With the number of alleged sexual assaults against minor children by members of the clergy
increasing, it is surprising that relatively few cases have involved hospitals and or hospital
chaplains as defendants.” Anticipates that if a chaplain’s assault against a patient had occurred at
the employing hospital, the issue of the hospital’s vulnerability under the doctrine of negligent
supervision would be for the courts to decide.

Anonymous. (1998). Clergy malpractice and sexual harassment: A federal appeals court addresses both
issues in an important ruling — Sanders v. Casa View Baptist Church, 1998 WL 27291 (5th Cir. 1998)
[PCL4e, PCL4kK, PCL12A1, PCL12A2, PCL12A3, PCL12A4]. Church Law & Tax Report: A Review of
Legal and Tax Developments Affecting Ministers and Churches, (May/June):3-10.

Summarizes and discusses a U.S.A. federal appeals court ruling in a case of accusations of clergy

malpractice and breach of fiduciary duties in which both the clergyperson — a minister of

education — and the church were sued. Under the particulars of the case, the minister was held

liable while the church was not. While the ruling is directly binding only in Louisiana,

Mississippi, and Texas, the article discusses in detail the potential implications of the ruling for

churches in terms of reducing exposure to legal risk.

Anonymous. (2001). Sexual misconduct by clergy, lay employees, and volunteers. [Recent

Developments section.] Church Law & Tax Report: A Review of Legal and Tax Developments Affecting

Ministers and Churches, 15(6, November/December):26-27.
Reports on a case before an Arizona state appeals court involving a man on probation for child
molestation. He attended a church retreat, had contact with minors, and violated the terms of his
probation. He appealed the revocation of his probation on the grounds that the conditions which
prevented him from having contact with minors violated his constitutional right to the free
exercise of his religion. The appeals court rejected his arguments because of the precedent of
reasonable restrictions on a defendant’s freedoms of speech and association when those conditions
bear a reasonable relationship to the goals of probation. Hammar concludes: “The case suggests
that pastors and lay church leaders who learn that a person who attends their church has been
charged with a sexual offense in the past (especially one involving minors) should ascertain if the
person is on probation, and if so, the conditions of the probation. Contact the person’s probation
officer to be sure you have the most current restrictions.”

Anonymous. (2002). [Recent Developments] Sexual misconduct by clergy, lay employees, and
volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and
Churches, 16(1, January/February):29.

Reports and comments on the decision by the Alabama Supreme court “that an employee cannot

be liable for the sexual misconduct of an employee unless it had prior knowledge of similar

incidents.” The Application section states: “This case will be a very helpful precedent for

churches to cite when they are sued as a result of the sexual assaults of children committed by

employees or volunteers. The court considered that there can be no liability unless the particular

[italics in original] criminal act was foreseeable by the offender’s employer.”

Anonymous. (2010). [Recent Developments] Sexual misconduct by clergy, lay employees, and
volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and
Churches, 24(1, January/February):26-27.
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Reports the decision by the state of Massachusetts Supreme Judicial Court that “ruled that a
denominational agency was not liable on the basis of breach of a fiduciary duty, or negligent
hiring or supervision, for a sexual relationship initiated by a pastor in the course of a counseling
relationship with an adult member of his congregation.” [The denomination is the Episcopal
Church, and the denominational agency is a Massachusetts diocese.] The civil case was filed by a
parish church member who “sued the regional church for negligent hiring, supervision, and
retention of the pastor, and breach of fiduciary duty” after he sexualized his relationship to her
when she came to him for counseling. The court based its decision on the facts in relation to the
tort claims, taking care to “proceed cautiously” in the dispute due to the First Amendment of the
U.S.A. Constitution.

Anonymous. (2010). [Recent Developments] Sexual misconduct by clergy, lay employees, and

volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and

Churches, 24(2, March/April):24-25.
Briefly reports and comments on the decision by the state of Washington Supreme Court that
“affirmed the revocation of a child molester’s probation as a result of his repeated violations of the
terms of the probation which, among other things, barred him from attending church or other
places frequented by minors.” In the Application section of the article, states: “This case
demonstrates that child molesters who are not currently in prison may be subject to a supervised
probation arrangement that restricts their church attendance... A church’s exposure to liability is
increased if it allows a known sex offender to attend services or other church activities without
ascertaining the existence and conditions of a probation arrangement.”

Anonymous. (2010). [Recent Developments] Sexual misconduct by clergy, lay employees, and

volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and

Churches, 24(6, November/December):23-24.
Briefly reports and comments on a Kentucky appellate court “rul[ing] that a church could be liable
for an employee’s sexual molestation of two minor girls since church leaders had sufficient
evidence of inappropriate conduct by the offender to make it foreseeable that he would molest two
girls.” The case involved a church-operated, private high school, the principal of which had
appointed a 23-year-old church member as the coach of the girls’ basketball team. In that role, the
man pursued a 14-year-old team member, which, when discovered by the girl’s mother, informed
the principal about the inappropriate behavior. Despite the admonitions by the principal to cease
specific behaviors, the man “had sexual intercourse with the victim on two occasions,” attempt to
sexually assault another team member, and made sexual advances toward other team members.
The parents of 2 of his victims “sued the church and school claiming that they were legally
responsible for his actions on the basis of negligent hiring and negligent retention.” Prior to
appointing him, the school performed a Kentucky criminal background check, but did not check
with Ohio where he had previously resided, and where he had a criminal history for drug and
traffic offenses. While the appeals court ruled that had the drug-related convictions in Ohio been
discovered, they would not have suggested ““that he had a propensity to sexually abuse children.,”
thus not allowing the claim of negligent hiring. However, the fact of the principal’s having been
warned by students and 1 victim’s mother that he “*had engaged in inappropriate behavior toward
girls at the school’” met the law’s standard that there was a reasonably foreseeable risk of harm.
The appeals court reverse the trial court’s dismissal of the case. In the application section, the
commentary states that the case is instructive because: 1.) “...it demonstrates that [sic] the
shortcomings of local or in-state criminal record searches.” 2.) “...the court concluded that the
foreseeability that an employee or volunteer will molest minors is not limited to the results of
criminal record searches. It also can be based on any other credible evidence that is known to
church leaders... The lesson is clear — church leaders who ignore credible allegations of
inappropriate sexual conduct by an employee or volunteer are exposing their church to potential
liability based on negligence for that person’s future misconduct.” 2009 WL 3320924 (Ky. App.
2009).
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Anonymous. (2010). [Q & A] Notifying the congregation of a sex offender. Church Law & Tax Report: A

Review of Legal and Tax Developments Affecting Ministers and Churches, 24(6,

November/December):28-29.
The article replies to the question: “Our church is responding to the presence of several registered
sex offenders in our services and other activities. We have allowed these persons to attend,
subject to several conditions to which they have agreed. Some of our board members are
suggesting that we take the additional step of notifying the congregation of the identity and
background of these persons as a further way to protect our church and ensure appropriate
accountability. Should the congregation be informed?” Very briefly describes 11 points “that
church leaders should consider in making an informed decision on this question.” 1.) Based on a
recent survey by Christianity Today International, states that “most churches do not inform the
congregation that a registered sex offender is attending the church.” 2.) “Since no federal or state
law requires church congregations to be informed of the presence of a registered sex offender,
church leaders are free to formulate a response based on all relevant considerations. These include
biblical and ethical principles, as well as the protection of minors and potential legal risk.” 3.)
Some churches use the practice of drafting a general “sex offender policy that details conditions
that will apply to known sex offenders who desire to attend the church,” and present it to the
church membership at a business meeting “for consideration, modification, and approval.” 4.)
“Congregational disclosure has the effect of making sex offenders more accountable, since there
are more persons who will be observing them.” 5.) Some churches “provide congregational
notification for more dangerous offenders, such as “Tier 11" and ‘Tier I11” offenders as defined by
the federal Adam Walsh Child Protection and Safety Act (CPOSA) of 2006.” 6.) Some churches
“provide congregational notification in the case of pedophiles (child molesters having a sexual
preference for prepubescent minors), since these persons pose the greatest risk to children.” 7.)
“Be sure to check the probation or parole agreement of any sex offender who is allowed to attend
church services and activities... These agreements typically impose various conditions and
limitations.” 8.) “Any communications shared with the congregation may expose a church to
liability for defamation or invasion of privacy. Truth is a defense to defamation, so sharing
information about a sex offender’s criminal history cannot be defamatory if true... Disclosure of
criminal convictions that are matters of public record cannot be an invasion of privacy since they
are public rather than private facts.” 9.) “The risk of defamation, invasion of privacy, and other
theories of liability can be reduced if information is disclosed only to members.” 10.) “Some
churches only provide notification in the presence of a sex offender to parents of minors.” 11.)
“All states have an online sex offender public registry that is freely available to all.” Concludes
with the statement; “Because of the legal issues that are implicated in providing congregational
notification of the presence of sex offenders in the church, it is advisable for church leaders to seek
legal counsel in formulating a response.”

Anonymous. (2010). [Q & A] Retain records. Church Law & Tax Report: A Review of Legal and Tax

Developments Affecting Ministers and Churches, 24(3, May, June):30.
The article replies to the question: “We are in the process of conducting background checks on our
workers in children’s ministry. We have worked hard to provide a safe and secure ministry for our
children... We currently have applications on file for children’s ministry volunteers for the last
twenty years. How long do we need to keep these applications on file?” 4 points are made: 1.)
Written applications, references, and background checks “will constitute strong evidence that your
church exercised reasonable care in the selection of volunteer workers in your children’s
programs, and this makes it less likely that you will be found liable for volunteer’s acts of child
molestation on the basis of negligent selection.” 2.) Because U.S.A. states’ statutes of limitations
for personal injury claims may “extend the period for filing a lawsuit by a minor for decades,” the
advice is to retain the items “long enough to be accessible in the event of a lawsuit filed many
years in the future by a current victim of child molestation.” 3.) Align the church’s practices with
those of local non-profits, e.g., the local public school district, an act that “will go a long way in
demonstrating the exercise of reasonable care and reduce the church exposure to liability based on
negligence.” 4.) Electronic media is an option for storage.
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Anonymous. (2011). [Recent Developments] Child abuse. Church Law & Tax Report: A Review of Legal

and Tax Developments Affecting Ministers and Churches, 24(4, July/August):18-19.
Reports and comments on a decision by a U.S.A. federal appellate court’s “rul[ing] that sentencing
a sex offender to a life term of supervised release did not amount to ‘cruel and unusual
punishment’ prohibited by the Eighth Amendment [of the U.S.A. Constitution].” The application
section states: “This case illustrates an important point. Convicted child molesters often are
subject to a parole or probation agreement that imposes strict limitations on their activities. In
many cases these include restricted access to places where minors congregate, including churches.
When church leaders are deciding how to respond to the presence of a convicted sex offender in
their midst, one important consideration is the terms of an applicable parole or probationary
agreement. In some cases, the offender will not be permitted to attend church, or may attend
under strict conditions. It is imperative for church leaders to be familiar with all such conditions.”

Anonymous. (2011). [Recent Developments] Sexual misconduct by clergy, lay, employees, and

volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and

Churches, 24(4, July/August):22-26, 28.
Reports and comments on 4 court decisions. 1.) A Kentucky appellate court ruled in a civil case
initiated by a 23-year-old man “sued his former church, alleging that he had been sexually
molested while [when he was 14 and 15] by the church’s youth pastor.” Several years later, he
told his father, which “resulted in a report being made with the police. Following an investigation,
the youth pastor was charged with felony child abuse, and later pled guilty to his crimes and was
sentenced to prison.” In 2007, the person who had been abused sued the church on the basis that it
“was legally responsible for the youth pastor’s acts on the basis of negligent hiring, negligent
supervision, and a failure to warn.” The appellate court upheld the trial court’s decision that the
state’s statute of limitations barred the suit. In the application section, the commentary states:
“The case illustrates an important point. In many states, the statute of limitations is ‘tolled” in
cases involving the sexual molestation of a minor in a church if it can be established that church
leaders “obstructed’ the victim’s filing of a lawsuit by ‘concealing’ evidence or knowledge of the
abuse. This is a strong argument against [a church’s leaders] denying or ignoring credible
evidence of inappropriate conduct by staff members, especially in cases involving minors, since
such a response may expose the church to liability long after the statute of limitations would
otherwise have barred a lawsuit.” 2.) A federal court in New York ruled in a civil case “that a
[Roman] Catholic archdiocese was not responsible on the basis of negligent hiring, supervision, or
retention for the sexual misconduct of a priest, since it had no knowledge of prior wrongful acts.”
The case involved a parish priest who sexualized his role relationship to a female parishioner after
asking her if she had been sexually abused as a child. When she answered in the affirmative, “he
informed her that he had helped other women with a history of abuse. In the course of three
private ‘sessions’ the priest engaged in various forms of sexual contact with the plaintiff as part of
his “therapy’ to help relieve her of the effects of the prior abuse.” The ruled: “‘The defendants
had no duty to investigate the priest or to warn him not to sexually abuse parishioners, when they
had no reason to believe that he would engage in such misconduct. Under New York law, there is
no common-law duty to institute specific procedures for hiring employees unless the employer
knows of facts that would lead a reasonably prudent person to investigate the prospective
employee.”” In the application section, the commentary states: “This case is important because it
illustrates the general principle, recognized by many courts, that an employer can be liable on the
basis of negligent hiring or retention for the sexual misconduct of an employee only if it knew, or
should have known of, the employee’s propensity to commit such acts and yet failed to investigate
further.” 4.) An Ohio appellate court ruled in a civil case that a church, its senior pastor, and a
state denominational agency were liable for the sexual molestation of 2 minors by an associate
pastor, a son of the senior pastor, who “was charged with various felony counts and pled guilty.”
The trial court dismissed all claims, and the appellate court upheld the ruling. In the application
section, the commentary lists reasons that the case is instructive, which include: 1.) “It
demonstrates the risks that are sometimes associated with the selection of a senior pastor’s child as
a pastoral staff member... The takeaway point is that churches should apply the same screening
standards to everyone, regardless of position or relationship.” 2.) “...it is important for church
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leaders to be familiar with trends in the risk management practices of churches since a failure to
comply with or exceed those practices may constitute evidence of negligence.” 4.) Failure to
“tak[e] seriously all allegations of sexual misconduct involving church volunteers and employees
who work with minors... ... and to respond appropriately to them, greatly increases a church’s
risk of liability based on negligent hiring, supervision or retention should the person who is the
subject of the allegations injure others by engaging in similar acts of misconduct.”

Anonymous. (2011). [Recent Developments] Sexual misconduct by clergy, lay employees, and

volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and

Churches, 24(5, September/October):23, 25.
Reports and comments on a decision by a New York appellate court’s “rul[ing] that a [United
Methodist] church’s associate pastor [who was male] could sue the church as a result of the
[female] senior pastor’s sexual harassment.” Comments in the application section: “This case is
important for two reasons. First, it illustrates that ‘hostile environment’ sexual harassment [under
Title VII of the Civil Rights Act of 1964] is not implicated by every offensive comment or act.
Rather, the harassment must be ‘severe or pervasive enough to create an environment that a
reasonable person would find hostile or abusive, and the victim must subjectively regard that
environment as abusive.” Second, this case illustrates that sexual harassment is gender-neutral,
and exists regardless of the gender of the perpetrator.”

Anonymous. (2011). Stacking up electronics in the church: Gadgets present legal, tax issues for leaders.
Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches,
24(6, November/December):1, 3-15, 17.

Stating that few church leaders have a clear understanding of legal and tax issues associated with

“electronic communications via cell phone calls, text messaging, and emails,” he discusses 10

issues. #2 is criminal liability for sexually explicit messages and cites 5 criminal case convictions

for sexting that involved a pastor, youth pastors, and a volunteer youth leader. #3 is the employer

inspection of electronic devices and communications, which involves ownership of equipment,

and legal authority to inspect contents without an employee’s knowledge or consent. Cites federal

law (the Electronic Communications Privacy Act, the Electronic Communication Storage Act, and

the Computer Fraud and Abuse Act), and federal and state cases involving churches and matters

related to pornography and the federal privacy act. Includes a table prepared by the U.S. General

Accounting Office that identifies key elements of a computer-use policy. #4 briefly discusses

application of the clergy-penitent privilege in relation to the contexts of a “cell phone, e-mail, or

text messaging.” #5 considers an exception to the hearsay rule, which generally prohibits the

admissibility of hearsay evidence in state and federal court proceedings. Uses an example in

which a youth pastor’s text message regarding a volunteer in the church’s youth group, who was

accused of molesting a child, was sought as evidence for a civil suit against the church for

negligence. #6 discusses sexual harassment as prohibited by Title VII of the Civil Rights Act of

1964 and Equal Employment Opportunity Commission regulations.

Anonymous. (2012). 12 lessons from Penn State’s abuse scandal. Church Law & Tax Report: A Review of

Legal and Tax Developments Affecting Ministers and Churches, 26(3, May/June):1, 3-15, 17-18.
Prompted by the report of a Pennsylvania grand jury “convened to investigate allegations of child
molestation by [Jerry Sandusky, former Pennsylvania State University assistant football coach]
involving ten minor boys over a period of years, both while he was a football coach at Penn State
and after he retired from coaching. This led to 52 criminal charges brought against Sandusky,
including several counts of involuntary deviate sexual intercourse, carrying a penalty of up to 20
years in prison on each count.” The article describes 12 significant “lessons [from the scandal] of
direct relevance to church leaders: “1. Recognizing ‘grooming’ behavior 2. Recognizing abuse
disguised as ‘horseplay.” 3. Identifying reportable abuse 4. Understanding who mandatory
reporters are 5. Reporting abuse and to whom 6. Understanding the criminal liability for failing
to report 7. Understanding civil liabilities for perpetrators of child abuse 8. Understanding civil
liabilities of employers for employees’ failure to report child abuse 9. Understanding civil
liabilities based on negligent hiring, retention, and supervision 10. Implementing the two-adult
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rule 11. Obtaining insurance for intentional acts 12. Preventing site access by former employees”
For #1, cites examples of grooming behavior from the grand jury report. For #7, summarizes laws
in 7 U.S.A. states, and cites court cases involving clergy and/or churches. For #8, #9, and #11,
cites court cases involving churches. Concludes: “There is an important lesson here for church
leaders. Treat every allegation of misconduct by a staff member or volunteer seriously, take
immediate steps to protect the congregation from being victimized, and in the case of child abuse,
make a report to civil authorities immediately.”

Anonymous. (2012). [Recent Developments] Sexual misconduct by clergy, lay employees, and
volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and
Churches, 26(3, May/June):25-26.

Reports and comments on a decision by a Texas appellate court’s “rul[ing] that a national church

was not responsible on the basis of respondeat superior or negligence [in hiring, supervision,

retention, and training] for a pastor’s sexual misconduct; and, that use of the denominational name

in the local church’s name did not impose on the national church any duty to investigate pastors

who served its affiliated churches.” The plaintiff had sued the national church over its inactions

regarding her church pastor’s “pattern of egregious physical and sexual abuse against” her.

Anonymous. (2013). [Recent Developments] Sexual misconduct by clergy, lay employees, and

volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and

Churches, 27(3, May/June):26-27.
Reports and comments on a decision by a “Massachusetts [appellate] court [that] ruled that a
church was not liable for the molestation of a child by a church nursery worker since it had no
prior knowledge of any similar conduct.” The plaintiff, a mother whose “minor son had been
sexually molested by a volunteer babysitter during a church meeting,” had sued the church, its
pastor, and its board members on the grounds of negligence and failure to report the abuse to civil
authorities. An item in the commentary section regards the assertion that the church failed to
maintain its ““two adult’ policy,”” which the court decided that the volunteer, and not the church,
violated, “*by following the [victim] into the bathroom.”” The commentary states: “The court
concluded that the volunteer, rather than the church, had violated the church’s two-adult policy
and so it could not be liable for the volunteer’s acts on the basis of a violation of the policy. This
extraordinary conclusion should not cause any church to be lax in monitoring and enforcing a two-
adult policy, since it is likely that many other courts will reject this aspect of the court’s opinion.”

Anonymous. (2013). [Recent Developments] Sexual harassment. Church Law & Tax Report: A Review of
Legal and Tax Developments Affecting Ministers and Churches, 27(6, November/December):27-28.
Briefly summarizes and discusses the ruling of a federal district court in Oklahoma “that a church
could be sued on the basis of sexual harassment for the conduct of a supervisory employee even
though it was not aware of it at the time it occurred... The harassment [of a female employee]
included both language and physical conduct.” The basis for the suit was Title V11 of the Civil
Rights Act of 1964. The article quotes regulations by the Equal Employment Opportunity
Commission that define sexual harassment. States: “The court rejected the church’s argument
that it could not be liable for the supervisor’s conduct since it had no knowledge it was occurring.
It observed, ‘An employer is subject to liability to a victimized employee for a hostile
environment created by a supervisor with immediate (or successively higher) authority over the
employee.” Since the supervisor was the plaintiff’s immediate supervisor having immediate
authority over her, ‘whether the church had knowledge of any alleged sexual harassment is not
dispositive of the church’s liability.”” The article concludes: “As a result, it is a ‘best practice’ for
a church with employees to adopt a sexual harassment policy, since this will serve as a defense to
liability for a supervisor’s acts of ‘hostile environment’ sexual harassment... 2012 WL 2912516
(W.D. Okla. 2012).”

Anonymous. (2013). [Recent Developments] Sexual misconduct by clergy, lay employees, and
volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and
Churches, 28(3, May/June):25-26.
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Reports and comments on a decision by a “federal court in Wyoming [[that] ruled that a [Roman
Catholic] church and diocese were not liable on the basis of negligent training or negligent
supervision for a church worker’s sexual abuse of a woman he was counseling.” The worker was
an ordained deacon to whom a member was referred by the pastor for bereavement counseling
following the death of 2 of her family members in an accident. The deacon sexualized his
relationship to the parishioner, and she sued the church, diocese and various church officials on
the basis “that they negligently trained and supervised [the deacons], and were vicariously liable
for his sexual abuse.” Regarding the court’s decision, the commentary section states: “This case
demonstrates that negligent training claims cannot succeed unless a plaintiff, at a minimum, is
able to establish that a church knew of an employer’s propensity to commit wrongful acts, failed
to provide adequate training to address that propensity, and this failure contributed to the
plaintiff’s injuries.”

Anonymous. (2014). [Recent Developments] Sexual misconduct by clergy, lay employees, and
volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and
Churches, 28(5, September/October):25-26.

Summarizes and comments on a recent Minnesota Supreme Court ruling that upheld the

constitutionality of “a state law making it a felony for clergy to engage in sexual contact with

counselees in the course of spiritual counseling.” The defendant, a Roman Catholic priest,

maintained that the law violated the Establishment Clause of the First Amendment of the U.S.A.

Constitution. Notes 7 key points for churches, including that “12 states have laws that specifically

make sexual contact between a minister and a counselee a crime.”

Anonymous. (2015). [Recent Developments] Sexual misconduct by clergy, lay employees, and

volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and

Churches, 29(1, January/February):22-23.
Briefly summarizes and discusses the ruling of a state appellate court in Georgia that held a church
could be liable for negligently placing an individual, a 21-year-old male, in a volunteer youth
leader position without sufficiently performing a background check (Allen v. Zion Baptist Church
of Braselton et al., 761 S.E.2d 605, Ga. App. 2014). His application included written references,
which the church failed to verify as authentic by failing to directly contact all named reference
sources. After he was accepted and functioning as a volunteer, he sexually violated a 14-year-old
in the youth program, who reported it to his parents. The youth leader “was arrested and charged
with one count of attempted aggravated child molestation and three counts of child molestation.
He pled guilty to two counts of child molestation and was sentenced to 20 years.” The ruling
permits a Georgia jury to ““find that employers who fill positions [including positions without
compensation] in more sensitive businesses without performing an affirmative background or
criminal search on job applicants have failed to exercise ordinary care in hiring suitable
employees, even absent a statutory duty to conduct such background searches.””

Anonymous. (2015). [Recent Developments] Sexual misconduct by clergy, lay employees, and

volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and

Churches, 29(2, March/April):23-25.
Reports and comments on a decision by a “federal court in Colorado [that] ruled that a church was
not liable on the basis of negligence or fiduciary duty for a Sunday School teacher’s sexual
relationship with one of his adolescent students off of church premises.” After the man, a member
of the church, “pled guilty to sexual assault with a 10-year age difference, a class 1 misdemeanor,”
the adolescent whom he assaulted sued him and the church, “claiming that the church was
responsible for the defendant’s wrongful acts on the basis of negligent hiring and supervision.”
The commentary section very briefly addresses the matter of the man’s use of text messages and
telephone calls to the girl: “Such communications, the court concluded, were too far removed
from the church to serve as a basis for liability. But, at a minimum, they suggest that social media
contacts between adult youth workers and minors in the youth group are inappropriate, and may
lead to a sexual relationship that in some cases may expose a church to liability. Such
communications should be absolutely banned. Any need to communicate with minors should be
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done through their parents. When social media communications evolve into ‘sexting,” this can
expose the adult participant to criminal liability...”

Anonymous. (2015). Top 5 reasons churches end up in court. Church Law & Tax Report: A Review of
Legal and Tax Developments Affecting Ministers and Churches, 29(4, July/August):20.

An infographic-style presentation of ranked reasons for court cases involving churches, 2010-

2013, and churches and religious organizations, 2014. The top reason each year was “sexual

abuse of a minor.” Source is not identified. [The journal has conducted a similar compilation in

prior years and presented the results in the format of an article, which includes the methodology.]

Anonymous. (2015). [Recent Developments] Sexual misconduct by clergy, lay employees, and
volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and
Churches, 29(4, July/August):30, 32-33.
Summarizes and comments on the ruling of the lowa Supreme Court that “affirmed the criminal
conviction and prison sentence of a pastor who engaged in sexual relations with four emotionally
vulnerable women in his congregation.” Presents a brief description of the relationship with each
of the 4 survivors. The vulnerabilities included: unsuccessful fertility treatments, marital
problems, family members who were experiencing various distresses, having been sexually abused
as a child, and recent death of a family member. lowa law names “sexual exploitation by a
counselor or therapist,” which includes clergy, “‘who purports to provide mental health services.
The Supreme Court rejected the pastor’s arguments for overturning his conviction on 4 criminal
counts. The commentary identifies 6 implications for churches: 1.) “The case illustrates that
sexual misconduct by clergy with adult congregants may result in criminal liability under state
laws making such conduct illegal.” Names 12 states which criminalize sexual contact with a
minister and a counselee. 2.) Notes that some states criminalize sexual contact between a
psychotherapist and a counselee without naming clergy specifically. “However, the definition of
“*psychotherapist’” under some of these laws may be broad enough to include a member of the
clergy.” 3.) “...another potential basis of criminal liability for ministers who engage in sexual
contact with a counselee or member of their congregation” is state “laws making it a crime to
engage in nonconsensual sexual contact with another person.” 4.) Laws regarding assault and
battery “constitute another potential basis...” 5.) “Church insurance policies exclude any claims
based on intentional or criminal misconduct. As a result, ministers who are prosecuted for a
sexual offense involving a counselee or member of their congregation ordinarily cannot be expect
the church insurance company to pay for a legal defense.” 6.) Cite potential consequences of
“clergy sexual misconduct,” including: registering as a sex offender, and loss of clergy
credentials. State v. Edouard, 854 N.W.2d 421 (lowa 2014).

Anonymous. (2015). [Recent Developments] Sexual misconduct by clergy, lay employee, and volunteers.
Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches,
29(5, September/October):24-25.

Summarizes and discusses the ruling of the Indiana Supreme Court that “upheld the conviction of

a teacher for the attempted seduction of a minor based on his communications with a 16-year-old

student via an Internet social network.” Commenting on the application of the case for churches,

states: “ In many states the transmission of sexually explicit text messages (“sexting’) via a cell

phone or other electronic device constitutes a crime. Such messages also can be used as evidence

in civil lawsuits. For example, assume that an adolescent female in a church youth group claims

that the youth pastor had nonconsensual sexual contact with her. She sues the church, claiming

that is responsible for the pastor’s acts on the basis of negligent hiring and supervision. The

victim subpoenas the youth pastor’s text messages to establish the truth of her claims.” Cites

criminal cases in North Carolina, lowa, Colorado, Washington, and Arkansas in which a pastor, 3

youth pastors, and a volunteer youth leader were convicted of sex crimes against youth involving

sexually explicit text messages, cell phone images, and emails.
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Anonymous. (2016). [Recent Developments] Sexual misconduct by clergy, lay employees, and

volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and

Churches, 30(3, May/June):26, 28.
Briefly reports on the ruling of a federal district court decision in Vermont case in which the court
ruled “that a [Jehovah’s Witnesses] church and its parent denomination could be liable for a
pastor’s acts of child molestation on the basis of negligent supervision, but not on the basis of a
‘duty to warn’ the congregation of the pastor’s dangerous propensities.” The plaintiff identified
herself as having been sexually molested by the pastor when she was a minor and alleged that he
had sued at least 3 minors before her, 1 of whom reported the abuse to the church, which took no
action. The plaintiff’s mother, when she discovered her daughter’s abuse, reported it to church
officials who “took no actions against the pastor, issued no warnings to the congregation, and did
not report abuse to any protective agency or police agency.” The plaintiff sued “for breach of
fiduciary duty, negligence, breach of a duty to warn the congregation, ratification, and fraud.” In
the “What This Means for Churches’ section, states: “This case underscores two points: First,
most courts have rejected ‘breach of fiduciary duty’ as a basis for church liability in child
molestation cases based solely on the victim’s status as a member of the church. There must be a
‘special relationship,” such as a counseling relationship, for a fiduciary duty of protection to arise.
Second, and most importantly, the court agreed with the plaintiff that the church defendants had a
duty to supervise the pastor once they became aware of his propensity to molest minors. And, a
violation of this duty amounted to negligent supervision for which the church defendants were
liable. This is an important conclusion recognized by many courts. Church leaders that learn that
a pastor or other employee volunteer has had inappropriate sexual contact with a minor (or adult),
and that for whatever reason decide to retain him, have a legal duty to supervise him to prevent

future harm... ... the takeaway point is that the church leaders should never retain a known or
reasonably suspected sex offender without legal counsel. The risks are too great, as this case
illustrates.”

Anonymous. (2016). [Recent Developments] Sexual misconduct by clergy, lay employees, and
volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and
Churches, 30(4, July/August):28-29.
Briefly reports on a Louisiana appeals court ruling in a case of “a volunteer youth worker who
raped a 13-year-old girl while taking her home from a church event.” In the “‘What This Means for
Churches’ section, states: “This case illustrates the importance of adopting, and enforcing, a ‘two-
adult rule’ that prohibits church employees and volunteers from being alone with a single minor...
Clearly, adopting a two-adult rule, while an integral part of a program to reduce the risk of child
molestation on church property and during church activities, is of no value if the police is not
followed. Church leaders need to continually stress the importance of following such a policy,
and be alert to violations.”

Anonymous. (2017). [Recent Developments] Sexual misconduct by clergy, lay employees, and

volunteers. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and

Churches, 31(3, May/June):24-25.
Reports the basis for a Mississippi appellate court’s decision in a case, Backstrom v. Baptist
Church, 184 So.3d 323 (Miss. App. 2016), which “ruled that a church was not liable, on the basis
of negligence or vicarious liability, for a pastor’s sexual relationship with the wife of a counselee
and church member.” In a section entitled, What This Means for Churches, states: “This case is
instructive because of the court’s description of the steps taken by the church in the hiring of its
pastor that precluded it for being liable, on the basis of negligence, for the pastor’s adulterous
affair with the plaintiff’s wife.” Steps cited include background searches of candidates for the
pastorate, which included “criminal, sexual, driver’s license, and credit reports,” and checking
references. The commentary states: “These steps indicate the kinds of precautions churches can
take to reduce the risk of liability for the sexual misconduct of staff members.”

Anonymous. (2017). Top 5 reasons churches end up in court. Church Law & Tax Report: A Review of
Legal and Tax Developments Affecting Ministers and Churches, 32(5, September/October):14.
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An infographic-style presentation of ranked reasons for court cases involving churches, 2012-12
and 2015-2016, and churches and religious organizations, 2014. The top category of “sexual
abuse of a minor” was the top reason in 2012-2015, and the number 2 reason in 2016. Source is
not identified. [The journal has conducted a similar compilation in prior years and presented the
results in the format of an article, which includes the methodology.]

Anonymous. (2017). [Recent Developments] Sexual harassment. Church Law & Tax Report: A Review of
Legal and Tax Developments Affecting Ministers and Churches, 32(6, November/December):26 & 28.
[Incorrectly states that the civil case was brought by a church employee. The employee worked
for a hospital in Pittsburgh, Pennsylvania, which has the name of a religious denomination in its
title.] Reports and comments on a case of sexual harassment, Peacock v. UPMC Presbyterian, in

the United States District Court for the Western District of Pennsylvania, decided in 2016. The
claim was filed under the sexual harassment Title V11 of the federal Civil Rights Act. In the
section, What This Means for Churches, comments: “As a result, it is a ‘best practice’ for a
church with employees to adopt a sexual harassment policy, since this will serve as a defense to
liability for a supervisor’s acts of ‘hostile environment’ sexual harassment to the extent that a
victim of such harassment does not follow the policy.” [A correction appeared in the 2018 32(2,
March/April) issue, p. 23.]

Anonymous. (2018). Child abuse claims again the top reason churches go to court: Analysis of 2017 data
shows insurance disputes, zoning issues also remain among the top problems. Church Law & Tax Report:
A Review of Legal and Tax Developments Affecting Ministers and Churches, 32(6,
November/December):14.

Reports his annual review of “about 12,000 cases pertaining to religious organizations across all

50 states and the federal courts.” States that his category of “sexual abuse of a minor” went from

11.7% of cases in 2015 to 8.3% of cases in 2016, and then rose to 12.1% of cases in 2017. Cites

concrete steps to take: “Raise the warning with your church leadership using this data. Advocate

for regular, formalized training following best practices that reduce the risk.” Cites reasons to act

related to a church’s and board members’ potential liability, and “so many negative collateral

consequences.” Concludes by stating: “Any reasonable suspicion of child abuse must be reported

immediately... Err on the side of doing more, not less.” The article is accompanied by an

infographic which displays the 5 reasons, ranked as to frequency, for years 2012-2017.

Arnold, John H. (1996). Clergy sexual malpractice. University of Florida Journal of Law and Public

Policy, 8(Fall):25-49. [Accessed 03/30/03 at LexisNexis Academic database.]
Since plaintiffs in civil cases of clergy sexual abuse “are hampered by inappropriate causes of
action because of the unique status of the clergy,” he “explores the viability of a claim of clergy
sexual malpractice, thus obviating the unsuitable and rejected tort of clergy malpractice.” Very
brief sections include: size of the problem; western religion, misogyny, and the place of the male
cleric; impact on the victim and the inadequacy of the churches’ responses to hold offenders
accountable; the need to define clergy as professionals as the basis for a tort of clergy sexual
malpractice; theories of civil liability and their inadequacy. He proposes to establish a tort of
clergy that sexual malpractice that is unique to clergy and avoids First Amendment concerns by:
focusing on behavior rather than beliefs; utilizing ecclesiastical bodies’ definitions of professional
standards of care; constructing it of 3 basic components — breach of fiduciary duty, intentional
infliction of mental distress, and equity. 200 footnotes.

Aversano, Dina. (2006). [Comments] Can the Pope be a defendant in American courts? The grant of head
of state immunity and the judiciary’s role to answer this question. Pace International Law Review, 18(2,
Fall):495-529.

Aversano is a student, Pace Law School, Pace University, White Plains, New York. Prompted by

the “recent case, initially brought within the Texas state courts and subsequently removed to the

[U.S.A.] federal system, [which] named Pope Benedict XVI as a defendant in an action arising

from the alleged sexual abuse of three minors by Roman Catholic clergy.” The plaintiffs claimed

that when he known as Cardinal Joseph Ratzinger, he *“*designed and explicitly directed a
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conspiracy to fraudulently conceal tortious conduct.”” The civil suit “raised the preliminary
jurisdictional question of whether the Pope, as head of state for the Holy See, should remain a part
of this lawsuit. The particulars of the suit highlight the continuously debated issues of when, if at
all, a foreign head of state may be subject to the jurisdiction of a United States court and how suits
involving heads of states should be resolved, in light of the governing principles behind the
foreign sovereign immunity doctrine.” Part 2 “traces the development of foreign sovereign
immunity and the derivation of head of state immunity.” Part 3 “extensively examines cases
which have named foreign heads of states as defendants.” Part 4 “focuses on the most recent case
against Pope Benedict XVI and the claims brought against him as head of the Holy See.” Part 5
“proposes that, in light of the uncertainty surrounding head of state immunity, the FSIA [Foreign
Sovereign Immunities Act, adopted by Congress in 1976] should include a separate exception for
heads of state that would provide, when circumstances warrant, subject matter jurisdiction over a
head of state immunity claim.” In Part 4, the underlying incident that led to the suit is described as
concerning the conduct of a seminarian in Houston, Texas, who is alleged to have “recruited the
young men to his ‘counseling sessions’ where he sexually abuse them... In naming the Pope, the
plaintiffs alleged that he assisted [the alleged offender] in his flight from Texas in order to avoid
possible investigation and prosecution for the indicated sexual abuse. Furthermore, the plaintiffs
contended that the Archdiocese concealed the priest’s crimes and aided in the evasion of law
enforcement so as to comport with the directives from the Vatican.” In 2005, federal district court
concluded that the Pope was immune from suit in U.S.A. courts based on his current head of state
status. 209 footnotes.

Aylward, Michael F. (2003). Constitution, crime, clergy: First Amendment implications of sexual abuse

claims. Defense Counsel Journal, 70(2):196-205.
Aylward is a senior partner, Morrison, Mahoney & Miller, Boston, Massachusetts. Briefly
discusses 4 fundamental factors that distinguish civil claims against Roman Catholic dioceses and
archdiocese for failing to prevent sexual abuse and molestation by priests from similar types of
claims in conventional discrimination or tort actions against employers and corporations. 1st
factor is the Church’s immunity from liability for certain practices due to First Amendment
protection under the establishment and free exercise clauses. Regarding establishment issues,
describes both substantive and procedural aspects of the entanglement clause, and cites case law
examples, including different interpretations of the issues in rulings by judges. 2nd factor is “the
diffuse nature of discipline within the Catholic Church and the influence of canon law on the
ability of bishops to control individual priests,” which contrasts with conventional discipline and
authority in U.S. corporations. This is exacerbated by territorial geography and sectarian
divisions, i.e., religious orders. Observes: “...tension exists between traditional canon law
doctrine and evolving common law tort doctrines as they relate to efforts by plaintiffs to apply to
church authorities the legal principles that generally govern the conduct of private employees.”
3rd factor is “perplexing statute of limitations issues not present in conventional cases” that relate
to issues of discovery. 4th factor is that the liability of nonprofit corporations in many
jurisdictions is subject to monetary capitation. This is complicated by liability capitation that does
not extend “to individual officers, agents or employees of the corporate defendant.” Concludes:
“Much will be learned concerning the constitutional implications of clergy molestation claims as
the wave of recently filed suits against Catholic diocese progress through the courts. For now,
defense practitioners who are called on to respond to these troubling claims must employ the
relatively meager law available.” 37 footnotes.

Bader, Cheryl G. (2003). [Conference] “Forgive me victim for | have sinned”: Why repentance and the
criminal justice system do not mix — A lesson from Jewish law. Fordham Urban Law Journal, 31(1,
November):69-97. [Accessed 02/11/08 at LexisNexis Academic database.]

Bader is associate clinical professor of law, Fordham University School of Law, New York, New

York. “This essay will critique the [Georgia Justice Law Project’s] encouragement of confessions

in the context of the secular American justice system via comparison with the treatment of

confessions under ancient Jewish law.” Part 1 briefly describes the Project as “a private non-profit

organization that represents the indigent criminal defendants” in Fulton and DeKalb Counties,
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Georgia, which uses a holistic, religious approach, including a restorative justice model, and
“provides a variety of services for the client from continued education to job placement.” For
clients who are guilty, the Project requires acceptance of responsibility for the crime committed,
an apology to the victim or victim’s family, reparation through compensation or restitution to the
victim, and penance. Part 2 discusses the role of a defendants’ confession in the U.S.A. criminal
justice system, including constitutional guarantees, systemic pressure to confess, and the role of
the defendant’s lawyer. Contrasts the traditional concept of the lawyer/client relationship — the
lawyer is a professional and advises the client, a client-centered counseling approach — the lawyer
promotes client autonomy, a client-centered variation which is closer to the Project’s engagement
of clients’ values and discussion of moral issues, and a collaborative approach. Notes the risk of a
Project’s client’s confession to a victim being admitted as evidence against the client in a criminal
case: “The rules of evidence and criminal procedure in the American judicial system are not
accommodating to restorative justice principles or a client’s interest in religious redemption.” Part
3 “contrasts the treatment of criminal confessions under traditional Jewish Law with their
treatment under the American secular system.” Notes that based on the Talmud, the accused’s
confession has no evidentiary value in a traditional rabbinical court and that “criminal conviction
could only be obtained through the testimony of two witnesses.” Discussing the concept of
repentance in Judaism, states: “In seeking an individual’s forgiveness, the perpetrator must verbal
acknowledge his sin to the victim.” Draws from the writings of Maimonides. Part 4 “concludes
with the contention that efforts to combine the process of repentance with the criminal
adjudicative process are problematic from both a legal and religious perspective. Jewish Law, by
stripping any evidentiary value from the act of confession apparently favors the process of
repentance through confession above the process of obtaining criminal convictions. The
American criminal justice system makes no such accommodation.” 235 footnotes.

Baeza, Seni. (2005). [Note and Comment] Sheep in wolves’ clothing: Why legislation is necessary to help
prevent child sexual abuse in churches. Whittier Journal of Child and Family Advocacy, 4(2, Spring):441-

466.

Baeza is a student, Whittier Law School, Whittier College, Costa Mesa, California. From the
introduction: “This Comment argues that new legislation requiring churches to take preventative
measures in protecting their minor members and visitors from [child sexual] abuse is essential to
protecting children in churches.” Uses the term pedophilia as based on a Wikipedia entry to refer
to how it “is commonly used in society.” Part 1 identifies perpetrators of child sexual abuse
[CSA] in churches, a term used generically. Relies primarily on research into commission in the
Roman Catholic Church in the U.S.A. Based on a newspaper article, asserts: “In fact, the
majority of sexual abuse allegations are made from members of Protestant churches, which is the
opposite of the assumption most people have formed as a result of the media coverage of the
Catholic Church crisis.” Part 2 “reveals the many reasons pedophiles are drawn to churches.”
Factors identified include: lack of precautions that have been adopted and implemented in secular
child- and youth-serving organizations; lack of reporting perpetrators to civil authorities;
propensity to minimize the allegations and ignore those who disclose victimization. Part 3
“addresses why legislation [by U.S.A. states] is needed to stop [CSA] in churches.” Citing
research regarding the Catholic Church in the U.S.A. as an example, presents her position:
“Churches cannot be counted on to address the need to prevent child sexual abuse themselves.
There needs to be legislation [at the state level] mandating each local church of every
denomination to develop and maintain a policy preventing child abuse and requiring cooperation
with proper authorities in the prosecutions of child abusers.” Cites “spiritual abuse” by church
leaders as a factor in their lack of fear of liability “because their members are strictly loyal for fear
that if they disobey the man of God, they will be sent to Hell to burn for eternity.” Part 4 “shows
that implementing laws requiring churches to take preventative measures will not violate the
Constitution.” Based on a very brief analysis of the legal doctrine of religious autonomy, and the
Free Exercise and Establishment clauses of the First Amendment of the U.S.A. Constitution. Part
5 is her proposed legislation, which is based on “at least the following: 1) that churches be
required to screen all children and youth workers; 2) that church workers, including clergy, not be
exempt from mandated reporting; 3) that churches owe a duty of care to the children that attend
their church; and 4) that churches be regulated to ensure such policies are enforced.” Concludes:
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“The state’s compelling interest in protecting children outweighs any burden such regulation
would impose on any religious organization’s freedom of religion.” In the Conclusion section,
states: “Unless the sate and church work together, there can be no adequate prevention of child
sexual abuse in the church.” 179 footnotes.

Bainbridge, Stephen M., & Cole, Aaron H. (2007). [Article] The bishop’s alter ego: Enterprise liability

and the Catholic priest sex abuse scandal. Journal of Catholic Legal Studies, 46(1):65-106.
Bainbridge is a professor, School of Law, University of California at Los Angeles, Los Angeles,
California. Cole, a lawyer, is an associate, Irell & Manella LLP, Los Angeles, California. States
at the outset: “...the [legal] question of whether various [Roman] Catholic institutions are [legal]
alter egos of one another or part of a single enterprise became vitally consequential when the sex
abuse by Catholic priests scandal broke... At least 1,500 abuse cases were pending as of mid-
2003, with at least 500 pending against the Archdiocese of Boston alone. As of the beginning of
2006, there were pending more than 560 abuse cases against just the Los Angeles Archdiocese...
[In some civil cases] the critical issue is whether diocesan creditors can reach the assets of separate
legal entities under some version of alter ego liability. It is with this latter class of cases that this
Article is concerned.” Part 1, “The Corporate Structure of the Catholic Church in the United
States,” gives “background by examining the legal structure of Catholic dioceses and entities that
are affiliated to varying degrees with dioceses, such as separately incorporated parishes, missions,
chapels, schools, charities, and cemeteries.” If the law treats the affiliates as separate legal
persons, their assets are not available to satisfy claims against a diocese. States: *...although
canon law treats these entities as legally separate persons, secular law does not.” Notes: “In the
face of potentially crippling liabilities arising out of the priest sex abuse scandals, some dioceses
have responded by incorporating such affiliates, so as to claim the limited liability benefit that
follows from creation of separate legal persons.” States that there is a “significant divergence
between the requirements of canon law and the dominant secular forms of organization chosen by
the Church hierarchy in the United States.” Part 2, “Applying the Alter Ego Doctrine to Dioceses
and Other Juridic Persons,” “sets out the relevant legal principles and provides guidance for their
application to the special problems posed by litigation against religious corporations.” In the 2-
paragraph conclusion, they state: “There is no constitutional bar to a court using the alter ego
doctrine to treat a diocese and its separately incorporated parishes as a single enterprise for
liability purposes in the priest sex abuse scandal litigation... The analysis in this paper, however,
suggests that appropriate cases for invoking the alter ego doctrine in this context will be few and
far between.. Given the ready availability of alternative doctrines better suited to the problems at
hand, particularly fraudulent transfer law, the case against invoking alter ego in this context thus
becomes quite strong.” 196 footnotes.

Baker, John S., Jr. (2003). Prosecuting dioceses and bishops. [From an issue based on a symposium, “The
Impact of Clergy Sexual Misconduct Litigation on Religious Liberty.”] Boston College Law Review,
44(4/5, July/September):1061-1088.
By a professor, Louisiana State University Law Center, Baton Rouge, Louisiana. Notes that in the
last year and a half, “sexual abuse scandals in the Roman Catholic Church and the financial
scandals in corporate America have been unfolding side by side,” and that while federal
prosecutors “were quick to indict both individual corporate executives and companies,” “...state
prosecutors have readily prosecuted priests, but have been more hesitant in prosecuting bishops
and diocese.” His concern is that the “December 10, 20002 agreement between the Diocese of
Manchester (New Hampshire) and the state’s Attorney General, however, has the potential to
change the landscape.” Calls it a “pre-indictment diversion-from-prosecution agreement.” In his
view, there was plenty of evidence against priests who committed child sexual abuse, but “the case
against the Diocese makes out nothing more than a civil damage case.” States that a criminal
“conviction would not have been based on actual criminal culpability.” States that “bishops and
their dioceses are not proper targets for possible criminal indictment for the crimes of individual
priests.” Section 1 considers legal issues involved in criminal prosecution of bishops and
dioceses, including: whether a corporation is a proper subject for indictment; whether the principle
of vicarious criminal liability applies to a diocese or bishop; whether federal criminal law statutes,
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especially Racketeer Influenced and Corrupt Organizations Act, are applicable; and, whether a
bishop’s or diocese’s failure to act constitutes criminal culpability. Section 2 strongly criticizes
the position of the New Hampshire Attorney General’s office in the Diocese of Manchester
agreement regarding its interpretation of: New Hampshire’s statutes of limitations and reporting
statutes, Free Exercise Clause of the First Amendment of the U.S.A. Constitution, and the
religious exemption clause in the New Hampshire child endangerment law. Criticizes the
agreement for the role it gives the Attorney General regarding “ongoing oversight of Diocesan
polices and protocols regarding priest and personnel training on child sexual abuse issues.”
Regards this act of state intrusion “into the jurisdiction of the Church” and the Diocese’s decision
to enter into it as “a dangerous capitulation by one diocese that may have created a serious threat
to the other dioceses in the United States.” States that since most sexual misconduct by priests
involves not pedophilia, but “teenage boys or young men... most of the sexual misconduct is
homosexual conduct” and notes: “In most states, homosexual conduct itself has been
decriminalized.” Concludes: “The attempt to indict bishops and dioceses based on the sexual
abuse crimes of priests amount to efforts to impose vicarious liability, which is appropriate only in
civil or administrative cases.” Also concludes: “...negligence [by bishops] in responding to [the]
crimes [of priests] does not constitute criminal conduct by a bishop or diocese.” Argues that
ecclesiastical jurisdiction is a parallel jurisdiction to that of secular authorities, and that the Church
should defend its jurisdiction against state intrusions. 123 footnotes.

Ballotta, Karen Ann. (1994). Losing its soul: How the Cipolla case limits the Catholic Church’s ability to
discipline sexually abuse priests. Emory Law Journal, 43(4, Fall):1431-1465.

By a member of the editorial board of the Journal. Examines how the Roman Catholic Church

“should discipline, and perhaps protect, priests who are accused of sexual molestation.” Argues

for substantive changes in “canon law to equip Church leaders who must balance their

responsibility to both priests and parishioners.” Her analysis focuses on the Church case of Fr.

Anthony Cipolla in the Pittsburgh Diocese, Pennsylvania, who was accused of molesting an

adolescent. Calls for reopening and reevaluating the Church’s decision. 173 footnotes.

Barker, Edward, & Wilkinson, Allen P. (1990). Clergy malpractice: Cloaked by the cloth? Trial: Journal

of the Association of Trial Lawyers of America, 26(5, May):36-40.
Both are lawyers who were involved as counsel in Nally v. Grace Community Church of the
Valley, which they describe as a “landmark clergy malpractice case” in California. Presents an
overview of Nally, and notes reluctance of U.S.A. state courts to accept clergy malpractice as a
basis for tort action, including the Colorado case of Destefano v. Grabrian which “involved a
husband and wife who had received marriage counseling from a Catholic priest, resulting in a
sexual relationship between Mrs. Destefano and the priest.” Suggests other legal theories “that
may provide a basis of recovery” from a “religious defendant,” including breach of fiduciary duty,
intentional torts, and intentional infliction of emotional distress. 1 subtopic is incidences
involving “allegations that a clergy abused his position of trust and confidence to seduce a woman
congregation member who approached him for marital counseling.” Cites outcomes in various
state courts involving such factors. Notes inapplicability of U.S.A. Constitution’s First
Amendment as a defense in certain circumstances. Concludes that while “[c]ourts are reluctant to
recognize a tort of clergy malpractice... [plaintiffs’ counsel] are best advised to concentrate on
established theories of liability founded on traditional negligence or intentional tort principles.”
47 footnotes.

Bartley, Alana. (2010). [Note] The liability insurance regulation of religious institutions after the Catholic
Church abuse scandal. Connecticut Insurance Law Journal, 16(2, Spring):505-534.

Bartley is a student, University of Connecticut School of Law, Hartford, Connecticut. “This

article will show that through [the exemption of sexual misconduct for general liability insurance

policies and other actions by insurance carriers], liability insurance companies have shifted the

risk back to the religious institutions and have, in a sense, ‘regulated’ religious institutions,

causing them to be more proactive in taking precautions to prevent their clergy from committing

acts of sexual misconduct with parishioners.” Part 1 “describes the history of the [Roman]
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Catholic Church [in the U.S.A.] sexual abuse scandal, delineated into two periods of litigations,
each induced by a significant case.” States that insurance company data “shows that the media
attention of [the cases of Fr. Gilbert Gauthe in Louisiana and Fr. John Geoghan in Massachusetts]
caused a dramatic increase in clergy sexual abuse claims.” Part 2 “addresses liability insurance
generally, and then details how liability insurance has affected the Catholic Church sexual abuse
scandal.” States: “As most parishes only carried general liability insurance when the initial wave
of claims of clergy sexual abuse arose, courts were forced to use definitions, exclusions, and
insurance provisions to decide whether and how church insurance policy language applies in cases
where victims of clergy sexual abuse were awarded civil damages.” Notes that plaintiffs “must
allege a form of negligence on the part of the Church in order for the their incident to be covered
under the Church’s insurance policy... Claims made under the theory of negligent supervision
have had the most success.” Part 3 “discusses the litigation of clergy sexual abuse cases,
including how the term ‘occurrence’ in liability insurance policies has been interpreted by courts
in clergy sexual abuse cases.” Cites cases from the Fifth, Ninth, and Seventh U.S. Circuit Court of
Appeals. Part 4 “addresses the aftermath of litigation, including how courts have dealt with self-
insured retentions when damages are awarded... [and] how liability insurance policies for
religious institutions have changed in the aftermath of the Catholic sexual abuse scandal.” States:
“More and more cases are finding that self-insured retentions are to be used, causing the Diocese
[sic] themselves to have to pay damage awards awarded to victims of clergy sexual abuse.
Additionally, the liability insurance policies of the religious institutions have changed, where
sexual abuse is specifically exempted from coverage. This has caused religious institutions to
purchase insurance specifically covering sexual abuse. However, this new form of ‘sexual abuse
insurance’ remains insufficient to cover the damage awards handled down to victims. Therefore,
religious institutions have been forced by insurance companies to increase their efforts to stop the
sexual abuse of parishioners by clergy members...” Part 5 is a 1-paragraph summary: “The
evolution of liability insurance policies throughout the Catholic Church sexual abuse scandal has
shed light on how the insurance companies issuing liability insurance to religious institutions have
regulated their behavior. ...a greater emphasis on reform within the Church has arisen and policy,
such as personnel screening and strict guidelines for dealing with children, has been implemented
to prevent acts of clergy sexual misconduct from continuing.” The Conclusion states: “...liability
insurance companies incentivized religious institutions to implement policies to curb clergy sexual
misconduct.” 192 footnotes.

Belcher-Timme, Jesse. (2004). [Note] Unholy acts: The clergy sex scandal in Massachusetts and the

legislative response. New England Journal on Criminal and Civil Confinement, 30(2, Summer):243-273.
Written as an analysis of the possible effects of an act adopted in 2002 in Massachusetts to
establish penalties for the reckless endangerment of a child, including the failure to act to prevent
such arisk. States: “The Massachusetts Legislature passed this Act in direct response to the
numerous allegations of sexual assault by members of the clergy in Massachusetts and throughout
the United States.” Part 2 provides “the history of the clergy sex scandal in Massachusetts and
how these events directly developed the motives for passing the Act.” Draws heavily upon
Boston, Massachusetts, newspaper articles. Focuses on the highly publicized criminal cases of Fr.
John Geoghan and Fr. Paul Shanley, and the actions of Cardinal Bernard Law, head of the Boston
archdiocese. Reports that as of January 14, 2003, 16 Massachusetts priests had been convicted in
criminal trials and 8 others had criminal charges pending. States that “the public outcry on [Law’s
responsibility for the crimes committed by the priests] led to the proposal and passage of the act
creating a ‘crime of reckless endangerment of children.”” In May, 2002, state law was amended to
include clergy as mandated reporters of child abuse. Later, the penalty for failure to report was
increased from a $1,000. Fine to a prison sentence for an “individual whose reckless conduct
exposed a child to physical injury or sexual abuse.” Part 3 examines the variety of reckless
endangerment statutes enacted in 31 other states, focusing on New York, Vermont, Kansas, and
Maine. Also considers the American Law Institute’s Model Penal Code of 1962 regarding
endangering the welfare of children. Discusses why such provisions “may or may not have been
sufficient for the crisis faced by the Massachusetts Legislature.” Part 4 “discusses the potential
weaknesses of the Massachusetts statute” regarding the scope of substantial risk, the length of the
maximum prison sentence, the liability for risk if no harm occurs, and whether the duty is too
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broad. Reports on legislative proposals offered by a Catholic survivors group in Massachusetts.
Part 5 is the conclusion. In light of the Act’s advantages and shortcomings, proposes legislative
remedies to the Act. Advises discretionary rather than mandatory imprisonment for failure to
report, time-specific suspension of the state statute of limitations so that abusive priests could be
held criminally liable, and eliminating the liability cap for charitable organizations. 233 footnotes.

Black, Melanie. (2009). The unusual sovereign state: The Foreign Sovereign Immunities Act and

litigation against the Holy See for its role in the global priest sexual abuse scandal. Wisconsin

International Law Journal, 27(2):299-333.
Black is a student, University of Wisconsin Law School, Madison, Wisconsin. “This comment
argues that the decision in Doe v. Holy See and subsequent decisions increase the possibility that
the Holy See will face lawsuits, both within the United States and abroad, for its responsibility in
the worldwide priest sexual abuse scandal that has recently affected the Roman Catholic Church.
This comment argues that the Oregon District Court and Ninth Circuit decisions in Doe v. Holy
See and the Western District of Kentucky and Sixth Circuit decisions [in O’Bryan et al. v. Holy
See] have expanded the scope of the tortious [conduct] exception under the FSIA [Federal
Sovereign Immunities Act, a U.S.A. federal law]. Consequently, this expanded interpretation
increases the possibility that the Vatican will be sued both within the United States and abroad for
its role in the priest sex abuse scandal.” Part 1 briefly “describes the emergence of the global
priest sexual abuse scandal” in the Church, including the responses of officials upon discovery,
and relates the issues to the U.S.A, civil cases. Cites 2008 figures that report more than 13,000
victims in the U.S.A., 5 bankrupt dioceses, and a cost to the Church of $2 billion in settlements.
Part 2 traces the origin of the theory of foreign sovereign immunity in law, and its evolution from
an absolute to a restrictive theory, including the adoption of FSIA in the U.S.A. in 1976, which
codified the restrictive theory. Part 3 examines the tortious conduct exception of FSIA, “and how
it has been applied to [civil] cases [in federal courts] against the Holy See in the priest sexual
abuse scandal in the United States.” Part 4 identifies implications of litigating the “global priest
sexual abuse scandal in U.S. courts” and notes 2 “reasons why victims of sexual abuse will seek to
name the Holy See in a lawsuit for damages: seeking financial compensation and accountability
regarding the role of the Vatican “perpetuating the abuse,” which could lead to reforms within the
Church.” Concludes: “In an era of human rights and a narrowing sense of sovereignty, perhaps
the balancing of state sovereignty and individual rights in the priest sexual abuse case fits neatly
into the chronology of sovereignty, rights, and justice.” 230 footnotes.

Brown, Kenneth C., Abramson, Mark A., & Miller, Jo A. (1994). Shall we “prey”: Liability for clergy
malpractice in cases of sexual misconduct. New Hampshire Bar Journal, 35(2, June):59-67. [Special issue
on family violence]
Brown and Abramson are law partners, Manchester, New Hampshire. Proposes “that a specific
cause of action be recognized for clergy malpractice in the case of sexual misconduct,” noting that
several state legislatures have enacted statutes that hold clergy liable for breach of specific
standards of professional misconduct. Discusses: general tort of malpractice and specific elements
of clergy malpractice; legal and social trends that support such a cause of action; applicability of
case precedents for such action; First Amendment freedom of religion concerns as outweighed by a
“compelling state interest in preventing sexual exploitation of children and others who are
vulnerable...” Cites the 1980 California case of Nally v. Grace Community Church of the Valley as
“the seminal case on clergy malpractice...” References.

Buck, Sonia J. (2005). [Case Note] Church liability for clergy sexual abuse: Have time and events
overthrown Swanson v. Roman Catholic Bishop of Portland? Maine Law Review, 57,(1):259ff. [Accessed
10/25/05 at LexisNexis Academic database.]

Buck is not identified. Prompted by “recent current events — most notably the sexual abuse

scandals within the [Roman] Catholic Church [in the U.S.A.].” Critiques a ruling by the Maine

Supreme Judicial Court in the 1997 case of Swanson v. Roman Catholic Bishop of Portland in

which a couple “sued their former pastor, Father Maurice Morin, after the couple’s marriage

counseling sessions with Father Morin led to a sexual relationship between Father Morin and Mrs.
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Swanson.” This led to the couple’s divorce and the death of their son by suicide. The Swansons
sued Morin for neglect and intentional infliction of emotional distress and negligent pastoral
counseling, and they sued the Roman Catholic bishop of Portland, Maine, for negligence in
selecting, training, and supervising Morin. On appeal, the Maine Supreme Judicial Court ruled
against the couple “because state enforcement of a church’s duty to oversee its employees violates
the free exercise of religion clauses of the United States and Maine constitutions.” Part 1 is an
introduction to the article. Part 2 provides the background of the case and analyzes the majority
and dissenting opinions of the justices. Part 3 examines how U.S.A. states other than Maine treat
the tort of negligent supervision and how they apply it to ecclesiastical cases of clergy sexual
misconduct. Part 4 discusses the uncertainties in Maine law regarding negligent supervision, in
general. Part 5 argues that the Swanson decision should not be upheld under the judicial doctrine
of stare decisis. Part 6 concludes that the Maine Court should clarify the tort of negligent
supervision in general, allow Swanson to be overruled, and allow application of “the tort of
negligent supervision to a religious setting in a neutral manner without violating the First
Amendment.” States: “In the interest of protecting society from widespread sexual abuse within
churches, Maine must also take on the responsibility of making churches accountable for their
negligence in failing to supervise dangerous clergy members.” 149 footnotes.

Burek, Lawrence M. (1986). Clergy malpractice: Making clergy accountable to a lower power.

Pepperdine Law Review, 14(1):257-137-161.
Burek is not identified. Prompted by “the rapid movement of fundamentalist churches into the
arena of emotional counseling” and legal cases in the last 5 years in which “the legal system [has]
begun to scrutinize the spiritual ministry of the church.” Reviews the California appellate court
decision in Nally v. Grace Community Church of the Valley (1984) which involved a church’s
counseling program, the death by suicide of a parishioner, and a civil suit filed under the theory of
clergy malpractice. Cites a subsequent case in Ohio that may have applied the theory in Nally,
Klosterman v. Hawkins (1981), in which the pastor sexualized a relationship with the plaintiff’s
wife which resulted from counseling sessions following the death of a minor child. Examines
clergy malpractice as related to the First Amendment to the Constitution and its free exercise and
establishment clauses. Considers 2 critical factors for liability in a clergy malpractice cause of
action, imposition of a duty and standard of care. Considers 3 types of standard of care: secular;
denominational specific; state of the art — in relation to psychotherapy. Considers public policy
implications for 2 specific areas, issuance of insurance and alteration of the clergy-penitent
privilege. Presents his proposal for defining a standard of care to be imposed: 3 prongs that
include testing, referring, and training. references.

Burkett, Edan. (2010). [Note] Victory for clergy sexual abuse victims: The Ninth Circuit strips the Holy

See of Foreign Sovereign Immunity in Doe v. Holy See. Brigham Young University Law Review,

2010(1):34-50.
Burkett is a student, J. Reuben Clark Law School, Brigham Young University, Provo, Utah.
Examines the U.S. Ninth Circuit Court’s per curiam decision in Doe v. Holy See 557 F.3d 1066
(9th Cir. 2009), which upheld the district court decision in a case that sought to permit “an alleged
victim of sexual abuse by a Roman Catholic priest to bring suit against the Holy See, otherwise
known as the Vatican.” Part 1 is a very brief introduction. Part 2 is a very brief statement of the
facts and procedural history. The plaintiff “alleged that in approximately 1965, when he was
fifteen or sixteen years old, he was sexually abused multiple times by Father Andrew Ronan, a
parish priest at St. Albert’s Church in Portland, Oregon.” Claims against the Holy See as head of
the Church included vicarious liability, respondeat superior, and direct liability based on negligent
retention and supervision, and failure to warn of Ronan’s harmful propensities. The Holy See
claimed sovereign immunity under the Foreign Service Immunities Act (FSIA), passed by
Congress in 1976. The district court allowed the suit to proceed under the tortuous exception of
FSIA. Part 3 briefly “trace[s] the relevant legal history” of FSIA. Part 4 describes the Court’s
decision: the vicarious liability claim was disallowed due to FSIA’s discretionary function
exclusion; denied the application of FSIA’s commercial activity exception; the respondeat
superior claim was allowed to proceed and sovereign immunity was removed. Part 5 analyzes the
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decision, and argues that while the respondeat superior claim was correctly allowed, the “rationale
for denying a review of the commercial activity exception is suspect because the majority
misunderstood the applicable legal standards.” Part 6, the conclusion, calls the decision a
landmark victory for victims of clergy sexual abuse in the Portland, Oregon, case. States: “...this
case will have a lasting impact on future clergy sexual abuse litigation throughout the country” by
serving as a drafting guide. 101 footnotes.

Buti, Antonio. (2002). The removal of Aboriginal children: Canada and Australia compared. University of

Western Sydney Law Review, 6(1):216ff. [Accessed 01/24/09 at the World Web site of University of

Western Sydney Law Review: http://www.austli.edu/au/journals/fUWSLRev/2002/2]
Buti is a senior lecturer in law and associate dean, research, School of Law, Murdoch University,
Murdoch, Western Australia, Australia. Focuses on the “system of Aboriginal child removal” in
Canada and Australia, which was a component of the “colonialisation process” and the “policy of
assimilating or attempting to assimilate the Aboriginal population into the dominant European
socio-economic-political system. A major part of this assimilation process revolved around a
policy of removing Aboriginal children from their families to be raised in institutions in order to
facilitate their assimilation into white ways.” Part 1 provides background. Very briefly sketches
the school system’s policy history, first in Canada and later in Australia, in the 19th and 20th
centuries, including the “enormously important” formal role of Christian religious denominations
in operating the schools. Summarizes the quality of the education, care, and treatment of children
in the system: “The residential school experiment [in Canada] led to many Aboriginals suffering
hardship and abuse, including sexual abuse... The story is similar in Australia. Many Aborigines
removed from their families complained of harsh conditions, denials of parental contact and
cultural heritage, harsh punishment and physical and sexual abuse.” Summarizes the effects:
“Loss of culture, family, connection and trust, to name but a few losses, and the pain of abuse,
whether physical, sexual or psychological, has resulted in many Aborigines being unable to
properly function as parents and members of communities. Often this has been played out through
substance abuse, contact with the criminal justice system, poor health, suicide, mental illness,
loneliness, and alienation.” Part 2 addresses demands for government reparations that emerged as
part of Canada’s “increased public focus [since 1990] on the removal of Aboriginal people from
their families to residential schools,” following survivors’ reports of abuse and civil litigation.
Notes similarities and differences between Canadian and Australian government responses. Part
of the Canadian effort included “discuss[ing] church and government shared responsibility for
residential schools cases in order ‘to find a comprehensive long-term solution to the issue of
church liability.”” 51 endnotes.

Calkins, Richard M. (2010). Mediation: The radical change from courtroom to conference table. Drake

Law Review, 58(2, Winter):357-399.
Calkins is with the Calkins Law Firm, West Des Moines, lowa, and is a former dean, Drake
University Law School, Des Moines, lowa. States at the outset: “No change in the American
judicial system has been more dramatic, radical, or pervasive than the full implementation of
mediation into our judicial system... Although utilized over the years on the periphery of the
legal spectrum, it has only been the past three decades that mediation has taken its position at the
forefront of dispute resolution... There are four primary reasons why change was required: the
proliferation of cases filed each year, the soaring costs of litigation, the increased time to resolve
cases, and the increased stress and destructive nature of the process.” The articles discusses “the
full potential of mediation and ADR [Alternative Dispute Resolution]” and “examines two
primary areas of change: (1) new strategies to find resolution, and (2) opportunities for creative
settlements.” Part 2 is a lengthy review of specific strategies and 12 types of arbitration.
Discussing the use of polygraph tests, he provides a case study in a footnote involving 6 children
in a family who accused “a cleric with sexually abusing them.” Due to a variety of factors, “[t]he
defendant church questioned the validity of the claims.” Use of the polygraph undermined the
credibility of some of accusers, but supported the credibility of others: “The tests established that
[the others] had been raped and sodomized by the cleric... Recognizing that the family had been
devastated by the cleric, the church settled with the family for $3 million.” Part 3 reviews

© Evinger, J.S. (2022) with FaithTrust Institute. Annotated Bibliography, 38th rev. Sections I11d.-XII1. p. 68



innovative settlement formats by considering some of the possibilities that are available. The
format of spreading out payments is accompanied by a case study in a footnote involving 25
victims of child sexual abuse who sued their former pastor and church. In mediation, the parties
agreed on a dollar amount, “but the church indicated that it could not pay this amount upon
settlement because it would face insolvency if it did.” Mediation was able to resolve the
differences over the terms of payment by arranging the payment to be spread out over time. The
format of an escrow account is accompanied by a 5-paragraph case study in a footnote involving a
boy who had been sexually abused by his pastor. The complex case involved a criminal trial, a
lost opportunity for the boy’s family to sue the pastor and the church, a civil suit against a lawyer
for legal malpractice, failed mediation, a civil trial, and another mediation. Concern for the
welfare of the boy, “who had become addicted to cocaine and later heroin,” led the church and its
insurance carrier to create an escrow account to make money “available for education, treatment,
counseling, and living expenses for ten years,” a move that settled the case. The approach of
noneconomic provisions built into the settlement discusses inclusion of apology and forgiveness.
Cites in a footnote the author’s experience of mediating 800+ child sexual abuse cases, including a
case in which a man, “who, as a teenager, had been severely abused [sexually] by his pastor for six
years,” and describes the role of forgiveness in the man’s recovery. Also discusses the inclusion
of noneconomic conditions that change behavior, and briefly describes examples “for pastor
sexual abuse cases,” which involve 3 steps: giving the person who is the victim the opportunity to
speak to a church official; deciding noneconomic actions to be taken by church leadership;
deciding monetary factors. Regarding noneconomic actions, a case study in a footnote describes a
case involving 37 men who “alleged that when they were boys they had been sexually abused by
three clerics.” States: “The case was resolved when the church agreed to twelve noneconomic
demands, which changed the modus operandi of the church.” The 12 are listed. Part4isa 1-
paragraph conclusion. 67 footnotes.

Carmella, Angela C. (2003). The protection of children and young people: Catholic and constitutional
visions of responsible freedom. [From an issue based on a symposium, “The Impact of Clergy Sexual
Misconduct Litigation on Religious Liberty.”] Boston College Law Review, 44(4/5,
July/September):1031-1060.
By a professor of law, Seton Hall University School of Law, Newark, New Jersey. Her premise
is: “In light of a growing consensus that the [Roman Catholic] Church has failed in the past to
protect children from [sexually] abusive priests, states have begun to rush in to fill the void by
imposing external accountability... Now, as [U.S.] states respond with new forms of legislation,
regulation, and prosecution, it becomes incumbent upon the Church to cultivate the practice of
responsible freedom.” Proposes 3 ways for the Church to do this: 1.) “...use its broad freedom
under the First Amendment to get its house in order.”; 2.) “...acknowledge the rightful extent of
the state’s jurisdiction in child safety.”; 3.) “...the notion of responsible freedom imposes a duty on
the Church to use its freedom for vigorous new life, neither demanding from the state total
deference to internal church management nor relinquishing to the state the church’s task of
internal correction.” Section 1 “sets out the constitutional framework that governs the relationship
between church and state, and describes various legal issues relating to clergy.” Notes that there is
a “larger jurisprudential trend of imposing greater social responsibility on churches.” Section 2
“reviews the Catholic social teachings on the proper relationship between church and state,
particularly the Church’s acceptance of limits to religious freedom when public order is violated.”
Notes: “Catholic teachings embrace both the affirmative duty (owed not to the state but to God) of
church leaders to behave morally and promote the common good in conditions of freedom, and the
recognition of the legitimate role of the state to limit that freedom in some circumstances.” Draws
in particular from the 1965 Declaration on Religious Freedom of the Second Vatican Council.
Section 3 “provides examples of the ways in which the Church must cultivate the practice of
responsible freedom” in the context of clergy sexual abuse of children and youth. Explores tort
litigation and the Church’s ill-advised use of the defense of the religious autonomy doctrine under
the First Amendment. Very briefly comments on recent individualized agreements between the
Diocese of Manchester, New Hampshire, and the Diocese of Phoenix, Arizona, and prosecutors
that provide state oversight of the dioceses’ compliance with their child protection policies.
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Concludes: “And, as it acknowledges the rightful jurisdiction of the state on matters of clergy
sexual abuse of minors, the Church can neither simply demand complete deference to its internal
decisions nor relinquish its task of moral renewal to the state.” 93 footnotes.

Carter, Terry. (2007). Collaring the clergy: Jeffrey Anderson goes global with his pursuit of pedophiles.
ABA Journal [published by American Bar Association], 93(6, June):38-44. [Accessed 01/20/08 at the
World Wide Web site of ABA Journal: http://www.abajournal.com/magazine/collaring_the_clergy/print/]
By a senior writer for the magazine. Profiles Jeffrey Anderson, and his work as a plaintiff’s
attorney, St. Paul, Minnesota, who is described as “one of the first [U.S.A.] lawyers to bring suits
claiming sexual abuse by clergy” beginning in the mid-1980s and as representing hundreds of
clients in cases involving the Roman Catholic Church. Reports that in 2006, “Anderson went
international with his cause, filing suit in Los Angeles Superior Court against Cardinal Norberto
Rivera of Mexico. The suit alleges Rivera colluded with Cardinal Roger Mahoney of the Los
Angeles Archdiocese to allow a priest who sexually abused boys to transfer from Los Angeles [in
California] to Mexico City, thus serving up more victims.” Includes comments from: a
Sacramento, California lawyer who represents the California Catholic Conference; Marci Hamilton,
professor at Benjamin N. Cardozo School of Law, Yeshiva University, New York, New York;
Mark Reinhardt, Anderson’s former partner of 23 years; and, Mark Chopko, general counsel, U.S.
Conference of Catholic Bishops, Washington, D.C., among others. Topics include lawsuits against
members of the Church hierarchy in countries other than the U.S.A., including a federal case in
Portland, Oregon, against the Holy See, which is based on the tort exception to the Foreign
Sovereign Immunities Act of 1976. Reports that the Church in the U.S.A. “has paid out more than
$1 billion since 1950 in settlements, jury awards, legal fees, therapy for victims and support for
offenders, as well as other costs, according to statistical reports published on the Web site of the
U.S. Conference of Catholic Bishops (uscch.org). Most of that has been since 2002.” Sketches
elements in his approach and strategy, including “refusing settlements that include confidentiality
agreements,” utilizing the news media “not just for exposing sexual abuse by authority figures but
for changing perceptions and attitudes — the raw materials of public opinion,” and supporting
changes in state laws regarding statutes of limitations. Quotes Timothy Lytton, professor, Albany
Law School, Albany, New York: “‘Clergy sexual abuse litigation is probably the most powerful
example today of how civil lawsuits can enhance policy-making... These lawsuits put the issues on
the agendas of church officials, law enforcement and state legislatures. It was no longer just about
bad apples.’”

Cedrone, Michael J. (2004). Using a negotiation lens to examine the American Catholic Church’s

response to the clergy sex-abuse scandal. Negotiation Journal, 20(1):65-77.
Cedrone is a law clerk for the senior judge, U.S. District Court for the District of Massachusetts.
From 1995 to 2000, he was employed by the Roman Catholic Church’s Archdiocese of Boston,
Boston, Massachusetts, as a musician and religious educator. Uses 2 models from negotiation
theory to examine the behaviors of 2 prominent Church leaders dealing with the “clergy sex-abuse
scandal” in the U.S. Church. The first model is aggressive and adversarial, derived from legal
litigators. The second is more collaborative and focuses on underlying issues, principles, or needs
and interests. Begins with a case study of Cardinal Bernard Law of the Boston archdiocese to
illustrate the first model. Cedrone notes that beginning in 1992, Law explicitly condemned the
abuse of minors by clergy and implicitly acted to protect the Church from public scandal and
“maintain the structural integrity” of Church leadership through a containment strategy in which
Law “publicly characterized the problem as narrow in scope, swiftly proposed a new policy
solution to the limited problems he perceived, and settled victim lawsuits quickly and quietly.”
Concludes that Law’s “unilateral solution did not meet the needs and interests of all parties
involved. However, it did allow him to further the public perception that the archdiocese had
recognized and responded to a relatively minor problem, while keeping the structure of church
leadership largely unchanged.” Cites confidential settlement agreements with victims in civil
claims to illustrate this conclusion. Also cites Law’s response to victims, priests, and lay groups
since 2002 as making “it clear that protecting the church and his role within it was an important
motivation for his behavior.” Cedrone then considers the public statements of Bishop Wilton
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Gregory in 2002 as president of the United States Conference of Catholic Bishops. Observes that
in contrast to Law, Gregory “addressed several groups at once, drawing upon a mixed set of
negotiation behaviors to pursue his agenda. The form and content of his remarks made his
underlying principles and interests clearer. ...he articulated clear goals with sufficient generality
that all could agree on, and he was deliberately vague about more sensitive areas.” Concludes that
Gregory’s collaborative style sets a precedent for others to follow. 18 references.

Chandler, Nancy. (2006). Children’s advocacy centers: Making a difference one child at a time. Hamline

Journal of Public Law and Policy [published by Hamline University School of Law, Hamline University,

St. Paul, MN], 28(1):315-337.
Chandler “practiced social work with abused children for more than twenty-five years,
founding director of the Memphis Child Advocacy Center and has been employed in the
Children’s Advocacy Center [CAC] movement since 1988.” Part 1, a brief introduction, describes
the CAC model as “offer[ing] a comprehensive approach to working with child abuse victims that
places the needs of the child first while making certain that all members of the multidisciplinary
team are full engaged. ‘The purpose of a [CAC] is to provide a comprehensive, culturally
competent, multidisciplinary response to allegations of child abuse in a dedicated, child friendly
setting.”” Part 2 sketches 2 forces in the early 1980’s which “came together to produce a change
in the way services were provided to children following the disclosure of child sexual abuse
[CSA]”: “high profile, multi-victim, multi-offender [CSA] cases,” and adult women “beginning to
recount publicly their own cases of [CSA], most of whom were abused by an adult in a trusted
position in their lives, most notably by someone in a parenting role.” Parts 3 and 4 very briefly
trace the role of Robert E. Cramer, Jr., a district attorney in Alabama, in founding the National
Children’s Advocacy Center in Huntsville, Alabama, after “realizing just how disjointed the
system of child protection, investigation and intervention truly was, and that, in fact, the very
systems designed to help children were in fact further re-victimizing the children...” Identifies the
3 core tenets of the CAC model: a multidisciplinary team which responds to cases of child abuse;
ongoing cross-training of the team; “...the needs of the child must be at the center of these
activities.” Part 5 very briefly describes Cramer’s funded of the National Children’s Alliance
[NCA] (originally the National Network of Children’s Advocacy Centers), which “offer[s] a
comprehensive accreditation program to insure that the member programs function within the
NCA standards.” Part 6 is overview of the standards for accrediting a CAC. Part 7 very briefly
addresses the importance of the co-location of team members at the CAC site. Part 8 briefly
describes the benefits of a multidisciplinary team / interagency collaboration. Part 9 is a 1-
paragraph discussion of the location of a CAC. Part 10 is a 1-paragraph discussion of the forensic
interview. Part 11 is a 1-paragraph discussion of the role of “[a]ctive outreach to the larger
community.” Part 12 is a very brief description of the CAC’s provision of medical and mental
health evaluation and treatment services. Part 13 very briefly reports documented benefits of the
CAC model. Part 14 is a 3-paragraph of the future of CACs. 67 footnotes. [While sexual
boundary violations in faith communities is not addressed, the article is included in this
bibliography because many of those communities are unaware of the CAC model and the
significant reasons to defer to and utilize a CAC’s services following the discovery of incidents.]

was the

Chiste, Katherine Beaty. (2007). Faith-based organizations and the pursuit of restorative justice. Manitoba

Law Journal, 32(1):27-59.
Chiste is an associate professor, Faculty of Management, University of Lethbridge, Lethbridge,
Alberta, Canada. Presents a 3-part explanatory model “that focuses on participation of faith-based
organizations (FBOs) — a consistent community resource in many restorative justice [RJ]
ventures.” Notes that the primary ways the effectiveness of RJ practices is currently measured
“are largely outcome not process-based and place much of their focus on the offender.” Gives
examples of RJ in the contemporary Canadian context and “from a local or ‘micro’ perspective.”
Part 1 identifies 6 categories of participants from FBOs involved in RJ. Part 2 describes 5 “roles
of these actors in terms of education, advocacy, training, or programming” in RJ activities. Part3
describes 6 aims or goals of FBOs regarding “work-healing, peacemaking, ministry, discipleship,
or witness” in RJ activities. Part 4 reflects on RJ as a form of justice. Given the “rhetoric of love”
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underlying RJ’s ideal of “‘right-relation’ between human beings,” she notes that “the
demographics of [RJ] mean that it is disproportionately female victims of violence who are thus
required to love their victimizers.” [While not directly related to sexual abuse in faith
communities, the article is included in the bibliography because of its attention to issues related to
the RJ model which some faith-based proponents of RJ overlook.] 135 footnotes.

Chopko, Mark E. (1992). Restoring trust and faith. Human Rights [published by the American Bar

Association Section of Individual Rights & Responsibilities], 19(4, Fall):22-24, 29.
Chopko is general counsel, National Conference of Catholic Bishops and United States Catholic
Conference, Washington, D.C. Very briefly addresses numerous topics related to the sexual abuse
of minors by priests in the Roman Catholic Church in the U.S.A and to “efforts by the hierarchy...
to deal effectively with this problem...” Among the topics are: sexual abuse of minors by clergy
as “not a new phenomenon.”; the Church in the 1980s discovered “that we did not have a very
good medical and psychological understanding of child abuse and those who act out sexually in
this way.”; the nature “of predisposition toward the sexual abuse of children...”; the social
standard of 20 years prior to treat child abusive behavior as simply a moral infirmity for which
counseling and a life change were appropriate responses.”; the divisiveness of child abuse in the
faith community; “...we have learned that an exclusively ‘legal’ approach which ignores the
human dimension is not the best approach.”; “Reconciliation, healing, openness to the truth, civil
responsibility, prevention of further harm — these are the ingredients of an effective response.”
Describes actions by the National Conference of Catholic Bishops since 1985 in relation to
“seeking means of prevention and response.” Very briefly describes the corporate polity of the
Church in the U.S.A. and the locus of “governing authority” regarding priestly discipline. States:
“Past silence by individual bishops has sometimes been misinterpreted by our critics as evidence
of ‘cover-up.”” Points to a lack of confidence or understanding as factors in the inability “to deal
effectively with the problem publicly...” Also cites privacy concerns and civil authorities’
requests to preserve ongoing criminal prosecutions as factors resulting in silence. Comments on
the behavior of attorneys in legal cases involving the Church: states that plaintiffs’ lawyers
sometimes exaggerate claims of harm and cover-up to attract publicity; states that defense
attorneys sometimes dissuade bishops from acting pastorally “for fear of appearing to admit
liability.” Concludes by the describing the role of a bishop or a superior of a religious institute, in
the face of ambiguity, in cases of abuse. States: “The situation in which we find ourselves in this
society took a long time to develop. It is taking a long time to correct. The point here is that it is
being corrected.” Lacks references.

. (1993/1994). Ascending liability of religious entities for the actions of others.

American Journal of Trial Advocacy, 17:289-350.
Examines the emerging legal construct of ascending liability which he defines as “any effort to
compel an organization to take responsibility for any dereliction of its agent, employee, or related
entity. For religious groups, these efforts engage a [civil] court in reviewing the conduct of those
who minister, in the broadest sense, for the group... Distinct from direct liability, ascending
liability concerns only those cases in which the organization is asked to assume derivative or
vicarious responsibility, not for their own actions, but for the actions of others.” Considers the
basis on which such liability may be found, and the limits and defenses to such assertions. He
“compares and contrasts liability exposure through an examination of the structure of religious
communities, under civil law and religious doctrine. ...[this article is] designed as a teaching tool
and aims to illustrate the basic legal theory with examples drawn from the cases.” Part 2 offers
definitions and background. Notes: “...although ascending liability has as its root the most basic
litigation urge — to find a financially responsible defendant, it also includes an element of social
purpose — to enforce some greater responsibility [for future prevention] through the liability
system.” Takes into account differing forms of ecclesiastical structure and governance. Part 3
identifies principles “which tend to unify a divergent and complex body of law” governing the
imposition of responsibility: statutory or corporate responsibility, denominational responsibility,
and situational responsibility. Part 4 describes differences in denominational settings, including
whether the religious entity is incorporated or not. A subsection, pp. 317-322, discusses sexual
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misconduct arising from authorized activities, including abuse of minors and abuse in the context
of counseling. Part 5 discusses liability theory as an engine of social change. Part 6 reviews
defenses asserted in ascending liability cases. Part 7 is a brief conclusion. States: “Religious
organizations struggling to understand their confrontations within the United Stated legal system
might well pay attention to how their very structures, expressions of polity or discipline, or actions
unwittingly commit them to risk liability. The risk is real and may very well encompass matters
beyond the practical daily control of the organization and those who minister for it.” Cites a
number of legal cases related to clergy sexual abuse from a variety of denominations, including
Roman Catholic, Southern Baptist, Evangelical Lutheran Church in America, United Methodist
Church, and Church of the Nazarene. 295 footnotes.

. (2003). Shaping the Church: Overcoming the twin challenges of secularization and
scandal. Catholic University Law Review, 53(1, Fall):125-159. [Accessed 03/20/06 at LexisNexis
Academic database.] [Originally published as: Chopko, Mark E. (2003). How abuse scandal exacerbated
other existing problems for the Church. Origins: CNS (Catholic News Service) Documentary Service,
32(33, January 30).]
By “the chief lawyer to the Conference of [Roman] Catholic Bishops in the United States...”
Based on his Brendan Brown Lecture, Columbus School of Law, Catholic University of America,
Washington, D.C., January 15, 2003. Reflects on the previous 24 months for the Church since the
media reports in January, 2002, of the sexual abuse of minors by priests and subsequent actions of
the hierarchy upon discovery. “The theme of this lecture is simple, stark, and urgent: there are
forces at work in society that will, unless checked, radically remake the religious institutions
serving the public... Those forces already are there and are exacerbated by the scandal.” Part 2
briefly states his 2 points of reference: child abuse is a crime in secular law, an offense of God’s
commands, must be stopped, its perpetrators brought to justice, and Church institutions held
accountable; the U.S. Constitution guarantees autonomy to religious institutions to order “internal
affairs according to religious doctrine and [they] should not have to recede from religiously
motivated actions for fear of legislators, regulators, or courts.” Part 3 describes social pressures
already underway “toward shaping the Catholic Church to the prevailing culture, through litigation
and legislation or regulatory action.” Part 4 very briefly summarizes the impact of the scandal,
which he states “was created by a failure in the leadership of the church...”, as opening the door
“for government more vigorously to cross the constitutional boundary between the business of
religion and the business of government, and to remake the Church in dangerous ways.” Part 5
briefly identifies specific problems for the Church stemming from the scandal as governance,
liability, and public responsibility. Part 6 very briefly argues against the occasion of the scandal
“as a reason to secularize and abandon religious institutions.” Part 7 concludes by affirming the
United States Conference of Catholic Bishops’ Charter for the Protection of Children and Young
People (Revised edition) as a way for the Church to recover from the scandal, and calls for
preservation of the Church “from the secular forces that will buffet it...” 188 footnotes.

. (2003). Stating claims against religious institutions. [From an issue based on a

symposium, “The Impact of Clergy Sexual Misconduct Litigation on Religious Liberty.”] Boston College

Law Review, 44(4/5, July/September):1089-1226.
Chopko is general counsel, U.S. Conference of Catholic Bishops, Washington, D.C. Begins by
observing that U.S. society has changed in regard to the historical legal immunity granted to
religious institutions, and notes the implication: “The demise of charitable immunity generally,
and its limitation in virtually every jurisdiction, means that these entities must pay attention to
their legal relationships and conduct.” This includes the difficulty of “being held responsible for
the conduct of a member, employee, or agent, or even the conduct of another related group or its
members, employees, or agents, including volunteers.” Written to review “the theories under
which liability might attach to religious organizations for the actions of others, their employees or
volunteers, or even the actions of related church entities. [He] also examines selected areas of
liability, attempting to distinguish between cases that may properly fall within accepted and
ordinary liability theory and those which seem outside. Finally, [he] offers some critique of the
efforts to rewrite traditional tort law as applied to religious institutions.” Part 1 discusses
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derivative liability, ascending liability, and ecclesiastical structure. Part 2 identifies 3 principles
governing the imposition of liability: statutory or corporate responsibility, denominational
responsibility, and situational responsibility. Notes that these principles are not mutually
exclusive. Part 3 illustrates how the principles apply in types of tort cases. His discussion of
sexual misconduct includes various legal theories of liability: clergy malpractice, doctrine of
respondeat superior, negligent hiring and retention, negligent supervision, and breach of fiduciary
duty. In conclusion, states that the task that confronts courts “is to identify the proper defendant
against which constitutionally stated claims could lie. The identification of the defendant is an
exercise in reviewing the corporate and ecclesial documents of the religious organization to decide
which entity in polity has the precise authority to act on the complaint underlying the lawsuit.”
153 footnotes.

. (2004). Continuing the Lord’s work and healing his people: A reply to Professors Lupu

and Tuttle. Brigham Young University Law Review, 2004(5):1897-1920.
A reply to an article in the issue. Presented as part of a conference on church autonomy, February
6-7, 2004, at J. Reuben Clark Law School, Brigham Young University, Provo, Utah. [See this
bibliography, this section: Lupu, Ira C., & Tuttle, Robert W. (2004).] 1 catalyst is clergy sexual
abuse of children and the responsibility of religious institutions. “In this brief Comment, | endorse
the conclusions reached by Lupu and Tuttle and believe their article, if applied by practitioners
and courts, will add needed strength to the rights of religious institutions without sacrificing the
rights of those injured by church ministers. | write to clarify additional areas in which their
analysis could be expanded and offer remarks based on how cases are in fact litigated against
churches...” Part 1 very briefly discusses the U.S.A. legal doctrine of church autonomy in relation
to First Amendment aspects and civil law issues raised by specific cases. Concludes that the
U.S.A. Supreme Court’s decision “to decline a resolution that depends on interpreting religious
doctrine” in Gonzalez v. Roman Catholic Archbishop of Manila “should normally apply in tort
litigation involving churches.” Part 2, the longest section, “notes particular places where the
constitutional rights of religious organizations could be infringed through the liability system.”
Addresses: deciding whether a specific religious entity is the proper defendant in a civil liability
case, whether the U.S.A. Constitution bars consideration of the civil matter, and whether narrowly
drawn civil claims are permitted under the Constitution. Concludes: “No one would argue that a
state cannot award damages for physical abuse even if carried out in pursuit of religious teaching.
Few should complain when the liability system compensates individuals inured by the repeated
criminal misconduct of clergy, especially when that behavior is in fact known to leaders who were
in a position to stop it. But the test is intentionality, not negligence. In these circumstances, the
Constitution would not morally bar a court from jurisdiction to hear a case setting forth such
intentional acts.” Numerous citations of case law; 133 footnotes.

. (2007). [Response] A response to Timothy Lytton: More conversation is needed.

Connecticut Law Review, 39(3, February):897-912.
A reply to an article in the issue. [See this bibliography, this section: Lytton, Timothy D. (2007).]
Part 1 examines the relationship between “[m]edia interest in the story of sexual abuse in the
[Roman Catholic] Church” and civil litigation against the Church. Concludes that the focus since
2002 on the problem of abuse in the Church “to the exclusion of all other kinds of abuse in all
other institutions and in the home... ... did a disservice to a discussion of the larger issue in the
broader society... Neglect of the broader issue through this distorted framing inevitably harms
society.” Cites Lytton’s documentation of “the connection between the claimants’ advocates and
the media.” Part 3 “challenge[s] what Professor Lytton at times refers to as the ‘reluctant’ Church
and its leadership.” Argues that significant responses of the U.S. bishops in 1993 and 2002 were
not the results of litigation. Part 4 “critique[s] the nature of the reaction of the Church to litigation
and the prospects of further efforts to expand, rather than contract, tort ability.” 76 footnotes.

Cisar, David, & Stroebel, Christopher. (2012). [On the Edge] A private moment in the fishbowl: Filings
under seal in bankruptcy court. American Bankruptcy Institute Journal, 31(1, February):38-39, 72-73.
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Cisar is an attorney, von Briesen & Roper, s.c., a law firm in Milwaukee, Wisconsin. Stroebel is
an attorney with the firm’s Madison, Wisconsin, office. Comments on “[r]ecent decisions [in
U.S.A. federal courts that] highlight the tension that can arise in [Chapter 11] bankruptcy cases
between the narrow statutory exceptions to transparency and requests to seal filings.” Focus on
“the Ninth Circuit’s recent decision in In the Matter of Roman Catholic Archbishop of Portland in
Oregon [that] creates a split from cases in the First and Eighth Circuits concerning how courts
determine whether material is scandalous or defamatory under § 107(b)... The tension in the case
law is between a plain language reading of 8 107(b) and a more flexible ‘look-behind-the-statute’
approach that could allow a court to exercise greater discretion.” The Ninth Circuit reversed a
lower court’s decision “to unseal records that had previously been protected under a stipulated
order. Among the sealed records was a punitive-damage estimation memorandum prepared by
sexual abuse tort claimants attached to which were the personnel files of 27 clergy...” They
conclude: “The case law shows a growing trend in which public access to judicial records is
severed from its constitutional and common law roots through pre-emption by, and the plan
language limitations of, § 107.” 26 footnotes.

Clark, Kelly. (2009). Institutional child sexual abuse — Not just a Catholic thing. William Mitchell Law

Review, 36(1):220-240. [Accessed 05/26/21 at the journal’s World Wide Web site:

https://open.mitchellhamline.edu/cgi/viewcontent.cgi?article=1328&context=wmlr]
Clark, an attorney, is a partner, O’Donnell, Clark, and Crew LLP, Portland, Oregon. Based on
remarks at William Mitchell College of Law, St. Paul, Minnesota. First person style. Draws upon
his experience in civil litigation against churches and “secular organizations of good will with
high social purposes” for how they responded to child abuse allegations. Part 1 is introductory.
States that his purpose is "to first explain how institutional child abuse is not just a [Roman]
Catholic thing, and to point to a number of other institutions where similar scandals are bubbling
or have erupted; second, to suggest where the common institutional attitudes and grandiosity that
these institutions share; third, to use a number of case examples form my work to show these
attitudes in action; and, finally... [to] offer a few simple guidelines for these institutions to follow
if they want to end child abuse in their midst, help the victims who have been abused under their
watch heal, and to take back their places in society as rightly respected institutions of trust where
children are safe.” Part 2 is a 2-paragraph catalogue of the reality of “the scandal of child abuse”
in non-Roman Catholic denominations, secular non-profit child-serving organizations, and public
entities including schools and law enforcement. Part 3 is 1-paragraph statement that the
institutional attitude of arrogance, which aids institutional abuse and is manifested in the Catholic
Church as clericalism, is the dynamic that the end justifies the means: “...institutions of trust
where child abuse thrives, believe, in a very real and concrete way, that the ordinary rules of life
and law do not apply to them, or do not apply to them in the same way as they do others who do
not share their lofty work, or who do not understand it or sufficiently appreciate it. It is
fundamental to understand this dynamic if one wants to make sense of the abuse scandals in the
churches and the secular institutions of goodwill.” Part 4 cites specific examples from civil cases
in which “these attitudes and assumptions” were expressed through legal arguments by defendant
institutions, including churches, to avoid civil liability or accountability. Part 5 makes 3
suggestions as to how the institutions can best respond “to institutional child abuse and help heal
the victims,” including non-monetary gestures. Part 6 is a brief conclusion. States: “...when it
comes to child sexual abuse in institutions of trust, grandiose attitudes of uniqueness and
invincibility is one important element in allowing this problem to fester.” 7 footnotes.

Clark, Kelly W. G., Roggendorf, Kristian Spencer, & Janci, Peter B. (2006). [Article] Of compelling
interest: The intersection of religious freedom and civil liability in the Portland priest sex abuse cases.
Oregon Law Review, 85(2):481-540.

Authors are, respectively, 2 attorneys with O’Donnell & Clark LLP and a law clerk with the

Portland, Oregon, firm. Clark has represented 100+ “victims of sexual abuse inflicted by priests,

nuns, and teachers working for the [Roman Catholic] Archdiocese of Portland [Oregon] and

various other dioceses and religious orders across the nation.” Written “to provide an overview of

the unique [legal and policy] issues raised by [cases involving priest sex abuse and civil litigation]
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with a particular view toward the interaction between religious liberty and civil labiality.” Utilizes
a composite case “of priest sexual molestation of a minor as a template for illustration and
analysis” based on the law firm’s clients. Part 1 describes “policy reasons for imposing liability
on a church for the abuse of minors” by those under its employ or its agents. Examines the legal
theories of vicarious liability through the doctrine of respondeat superior and basic negligence in
selection, supervision, or retention of an employee-priest. Part 2 “examines both the structure and
the rationale for the extended child abuse statute of limitations [in Oregon], including the nearly
incomprehensible damage that child abuse inflicts on the psyche of the victim.” Part 3 “looks at
actual theories and principles of liability used against the [Catholic] Church and discusses the
defenses, assertions, and claims — centering on questions of religious freedom — by which the
Church has attempted to avoid the liability or limit exposure to damages.” Concludes: “No
offense is done, either to core concepts of religious liberty in the civic constitutions of our society
or to the core teachings in the “constitution’ of the Catholic Church, to demand that full justice be
done for crimes against children committed in the name of the Church.” 167 footnotes include
legal and clinical references.

Clark, Paul A. (1998/1999). [Recent Development: Malpractice] Clergy malpractice after F.G. v.

MacDonell and Sanders v. Casa View Baptist Church. American Journal of Trial Advocacy, 22(1,

Summer):229-235.
Presents 2 recent civil cases involving clergy sexual misconduct “decided in different jurisdictions
[that] address the recognition of a cause of action for clergy malpractice.” The first case, F.G. v.
MacDonell, 150 N.J. 550 696 A.2d 697 (1997), involved a former parishioner of an Episcopal
Church in Bergenfield, New Jersey. She sought and received counseling from the rector who
sexualized the relationship. The New Jersey Supreme Court “held that F.G. could proceed with
her claim against MacDonell for breach of fiduciary duty... [as a] appropriate form of relief than
permitting action for clergy malpractice.” The Court reasoned that such a claim “permits the
recovery of monetary damages and avoids any potential entanglement with the First Amendment,
which is inherent to a claim of clergy malpractice.” The Court cited the difficulty in claims for
clergy malpractice of defining the applicable standard of care: “Undertaking such a task causes
courts to become heavily entangled in religious doctrine and practice.” The second case, Sanders
v. Casa View Baptist Church, 134 F.3d 331 (5% Cir. 1998), involved 2 parishioners of a Baptist
Church which also was their employer. They brought malpractice and breach of fiduciary claims
against a minister of the church who they alleged sexualized his relationship with them in the
context of marriage counseling. The Fifth Circuit Court allowed the claim of medical liability to
proceed on the basis of a secular, as opposed to religious, standard of professional care for the
minister’s secular-based counseling activities. In a brief conclusion, Clark notes the cases
“illustrate the reluctance of the nation’s courts to establish a cause of action for clergy malpractice
in claims based on clergy misconduct.” ldentifies a number of case decisions which discuss the
recognition of clergy malpractice, some of which involve sexual misconduct. Also identifies
secondary sources, i.e., law journal articles, discussing clergy malpractice, some of which involve
sexual misconduct.

Cobb, Matthew. (2010). [Case Note] A strange distinction: Charitable immunity and clergy sexual abuse
in Picher v. Roman Catholic Bishop of Portland. Maine Law Review, 62(2):703-716. [Accessed 07/22/11
at the World Wide Web site of the journal: http://mainelaw.maine.edu/academics/maine-law-
review/pdf/vol62_2/vol62_me_| rev_703.pdf]

Cobb is a law student, University of Maine Law School, Portland, Maine. Analyzes and critiques

the Maine Supreme Judicial Court’s ruling in the case of Picher v. Roman Catholic Bishop of

Portland, a case involving the issue of “whether the doctrine of charitable immunity protected

charitable organizations from liability for intentional torts. The court ultimately held that

charitable immunity was not a defense to intentional torts, but that it did bar negligence claims

based on the sexual abuse of a minor.” The Court “was tasked with determining to what extent the

Bishop, as a corporation sole, could be held liable for civil claims surrounding the alleged sexual

abuse of young boy [William Picher] by his priest [Raymond Melville].” Part 1, an introduction,

states: *...a majority of the Law Court partly vacated the trial court’s grant of summary judgment
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for the Roman Catholic Bishop of Portland (Bishop) and held that the doctrine of charitable
immunity did not protect the Bishop from liability for the alleged intentional tort of fraudulent
concealment.” Part 2 very briefly describes the history of the doctrine of charitable immunity in
Maine and in other jurisdictions. Part 3 describes the majority and minority opinions in Picher.
Part 4 is an analysis that discusses negligent supervision in Maine law, exception to charitable
immunity for negligent supervision, and why the Bishop’s liability should not be limited to
intentional torts. States that the decision “has, in effect, placed the policy of protecting charitable
funds, and the benefits that the public recoups from them, above the right of a sexual abuse victim
to seek compensation from an entity that breached its duty to protect that individual from the
potential harm posed by a pedophilic priest.” Part 5 is the conclusion. 199 endnotes.

Cochran, Jr., Robert F. (2013). Church freedom and accountability in sexual exploitation cases: The

possibility of both through limited strict liability. [From a symposium: The Freedom of the Church in the

Modern Era.] Journal of Contemporary Legal Issues, 21(1):427ff.
Cochran is professor and director, Hebert and Elinor Nootbaar Institute on Law, Religion, and
Ethics, School of Law, Pepperdine University, Malibu, California. Part 1 briefly reviews the
“protections courts and legislatures have historically provided to churches in tort law cases,”
which include: charitable immunity, associational immunity, qualified immunity for
communications in a group’s interest, Free Exercise clause of the First Amendment of the U.S.A.
Constitution, Religious Question Abstention, Ministerial Exception, and clergy malpractice
claims. Part 2 discusses claims against churches that seek to hold them liable in cases of sexual
abuse by their clergy, noting both successful and unsuccessful attempts. States: “...the evidence
of the last few decades suggests that the self-protective interests of religious communities can
trump their concern for members. It appears many churches will not protect their members
without the additional incentives of law.” Part 3 “consider[s] possible means of avoiding
interference with churches’ right to determine and apply their own religious doctrine while
pressuring them to provide greater oversight of clergy... | consider giving judges greater control
over liability and damages in cases brought against religious defendants. In addition, | consider
imposing limited strict liability on churches — a rule that might both protect church discretion and
hold churches accountable... The challenge is to craft a rule that both effectively encourages
religious congregations to eliminate exploitation and avoids imposing the broader community’s
standards on the religious community. It may be that the tensions between these two goals can be
reconciled by imposing limited strict liability on churches.” His position is that this is less
interventionistic than the state applying an external standard as in negligence cases. “Strict
liability would create a strong incentive for religious congregations to protect their members but
would leave it to the church to determine how best to eliminate the risk.” He would couple this
“with a significant limit on damages” due to “a great risk that injuries will punish minority
religious groups in such cases.” He would make churches “liable only for incidents that occur
after they are on notice” of a clergy member’s past behavior or “proclivity toward such behavior”
out of concern that liability before notice “would deter churches from offering the youth activities
and counseling services that are of such great benefit to the broader community.” In a paragraph,
considers how to set the limit for damages. Part 4 is a 5-sentence conclusion. 102 endnotes.

Cooke, Jesse. (2004). [Comment and Note] Beyond an unfortunate “occurrence”: Insurance coverage and
the equitable redress of victims of sexual predator priests. Arizona State Law Journal, 36(Fall):1039-
1065. [Accessed 10/25/05 at LexisNexis Academic database.]
By an M.B.A./J.D. candidate, Arizona State University schools of business and law, Tempe,
Arizona. The article “seeks to shed light on the insurance law issues that arise in instances of
sexual molestation by Roman Catholic priests, examining in particular the interpretive
methodology courts apply to liability insurance policies to redress the victims of abuse.” Part 2
discusses application of contrasting interpretations of an occurrence under commercial general
liability policies, both within and outside the context of clergy sexual abuse occurrences. Notes
some civil court decisions. Contrasts reasonable expectation standard and substantial probability
standard regarding the Church’s responses to discovery of abuse by clergy and concludes: “If a
reasonably prudent person in the position of the Church would expect or should expect that an
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employee is a danger to innocent life, the church [sic] should bear responsibility for all resulting
liability.” Concludes by asserting his position that the Church relies on insurance coverage to
cover claims rather than being held liable based on higher standards as an employer, and that if
higher standards are invoked, a diocese will “be forced to employ reasonable measures to oversee
their employee priests and handle allegations that arise in a manner that is consistent with public
expectations and civil law requirements... A uniformly applied judicial interpretation of which
events constitute occurrences and a consistent method for determining the number of occurrences
involved in a claimed event would force the Church to take a more active role in training,
supervising, policing, and dismissing its priests.” 148 footnotes.

Conroy, Sandra (1995). [Comment] The delayed discovery rule and Roe v. Archdiocese. Law and

Inequality: A Journal of Theory and Practice, 13(2, June):253-279.
Conroy is a student, University of Minnesota Law School, Minneapolis, Minnesota. She critiques
a 1994 decision of the Minnesota Court of Appeals in the civil case of Mary Roe, et al. v.
Archdiocese of St. Paul and Minneapolis, et al., Gerald (Jerry) Piche. The introduction describes
the case facts regarding Mary Roe [pseudonym] who in early 1982, at 17-years-old, began
counseling sessions with Fr. Gerald Piche, a priest of the Roman Catholic Church’s Archdiocese
of St. Paul and Minneapolis, St. Paul, Minnesota. 4 months later, she moved into a convent house
adjacent to Piche’s church. 2 months later, shortly after she turned 18, Piche sexualized his role
relationship to her. The counseling relationship ended in August, 1984, and the sexual
relationship ended late in 1984. In February, 1985, she attempted suicide. After memories of the
experiences with Piche returned in 1988, “Roe began to suffer psychological problems, including
suicidal ideation and self-mutilation.” It was only in 1992, while watching a news program on
sexual abuse by clergy, that “Roe was able to link her psychological injuries to her relationship
with Piche.” She filed a civil complaint that month. Given the statute of limitations in Minnesota,
the trial court “applied the statutory delayed discovery rule.” It concluded that Roe should have
linked her injuries to the abuse at the time the injuries were experienced, and barred her claim
under the statute of limitations. On appellate court upheld the summary judgment. Part 1 reviews
“the injuries commonly suffered by sexual abuse victim-survivors as well as the history and
application of delayed discovery rules.” Cites clinical literature and case law, including another
case involving a minor and a priest of the Archdiocese, and a case from the Archdiocese of
Milwaukee, Milwaukee, Wisconsin. Her documentation supports the conclusion that the nature of
the harms from the sexual abuse which may lead to involuntary coping mechanisms, like denial
and trauma symptoms, can interfere with the ability to connect the injuries to their cause. Part 2
very briefly analyzes the Roe trial court’s understanding of the delayed discovery rule as “a
troubling interpretation of the [Minnesota]... statute which could potentially deny a class of
plaintiffs access to a civil remedy for personal injuries caused by childhood sexual abuse.” Part 3
examines the Court of Appeals reasoning, finding it flawed for 2 reasons: it is inconsistent with
the Minnesota legislature’s intent for survivors of sexual abuse, and it fails to distinguish that a
“victim’s discovery of the cause of her injuries is distinguishable from the victim’s knowledge of
the wrongfulness of the defendant’s conduct.” [italics in original] States: “The focus in
determining whether to apply the delayed discovery rule to a sexual abuse case should be whether
notions of fundamental fairness warrant the application of the delayed discovery rule in the case at
hand,” as determined by balancing the harm to the defendant by allowing the exception to the
statutes of limitations with the harm to the plaintiff of having a remedy disallowed. The
conclusion section is a 2-paragraph summary. 174 footnotes.

Cooney, John Daly. (2007). [Note] Determining when to start the clock: The capable ascertainment
standard and repressed memory sexual abuse cases. Missouri Law Review, 72(2, Spring):633-649.
Cooney is a student, School of Law, University of Missouri, Columbia, Missouri. The context is
Missouri’s civil statutory law for tort cases. Presents an analysis and critique of the decision of
the state’s Supreme Court in the case of Powel v. Chaminade College Preparatory, Inc. 197
S.W.3d 576 (Mo. 2006) (en banc). The case involved a Roman Catholic school in St. Louis,
Missouri, which included boarding students, and 2 of its staff, a priest and a religious brother. The
plaintiff alleged that the 2 “had regularly and repeatedly engaged in sexual contact with him while
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he was a student attending and living at Chaminade in the 1970s.” The issue before the Court was
whether the statute of limitations had been tolled based on the meaning of the state’s law regarding
damages as “‘sustained and capable of ascertainment,”” i.e., “when a reasonable person would
have been put on notice that an injury and substantial damages may have occurred.” Part 2 is a
very brief summary of the facts and the Court’s ruling. Part 3 reviews the legal background,
including how Missouri law addresses “the issue of repressed memories in childhood sexual abuse
cases.” Part 4 describes the Powel decision and it’s “new, objective capable of ascertainment
standard” and its application to the case. Part 5 is a comment in which he argues that the Court
“misapplied its new objective standard to cases of repressed memory... In doing so, the court has
potentially opened the door for more spurious claims from plaintiffs, and allowed for a dangerous
level of legal and financial exposure to certain defendants.” Part 6 is al-paragraph conclusion,
which ends: “While the holding in Powel will certainly be responsible for bringing some sexual
predators to justice, its more significant effect will be to completely frustrate the purpose of the
statute of limitations in repressed memory sexual abuse cases.” 143 footnotes.

Coughlin, John J. (2003). The clergy sexual abuse crisis and the spirit of canon law. [From an issue based

on a symposium, “The Impact of Clergy Sexual Misconduct Litigation on Religious Liberty.”] Boston

College Law Review, 44(4/5, July/September):977-998.
By a professor, University of Notre Dame Law School, Notre Dame, Indiana, who is a Franciscan
friar in the Roman Catholic Church. “This Article argues that the recent [clergy sexual abuse]
crisis [in the Roman Catholic Church] has resulted in part from a failure to respect and enforce the
relevant provisions of canon law.” Part 1 discusses canon law, including: its ideals; provisions
regarding sexual misconduct, including sexual abuse of a minor (Canon 1395 of the 1983 Codex
luris Canonici); the role of bishops in applying canon law. States: “It does seem clear, however,
that over the course of several decades, many — and perhaps most — bishops declined to implement
and enforce the rule of canon law. This failure violated the normative principles of natural and
divine justice.” Very briefly identifies unbalanced applications of canon law as antinomian or
legalistic. Part 2 describes the failure of the rule of the 1983 code in relation to clergy sexual
abuse. His interpretation is the post-Vatican Il effort to correct the legalistic application of canon
law led to an antinomian reaction that led to a “reduction of the culture of canon law”, a reduction
which “was a contributing factor in the failure to employ the juridical structure to check abuse.”
States that U.S.A. bishops: 1.) “opted for a therapeutic approach to the exclusion of correcting
grave injury through the rule of canon law”; 2.) blurred canon law’s distinction between internal
and external forums of the Church when it relied exclusively on the psychological approach
“which tended to create the impression of secrecy and cover-up” and “neglected the external
forum of the canonical penal sanctions”; 3.) responded in 2002 to the crisis with a zero-tolerance
policy that “abandoned the psychological model in favor of an absolute rule... that permitted little
or not discretion” and raised numerous due process concerns for the rights of those accused. Part
3 identifies “canonical consequences that have resulted from imbalance between law and spirit”:
1.) lack of confidence in canon law; 2.) diminished understanding of the bishop’s function; 3.) a
reduced understanding in society “of the Church as a corporate entity dependent on the state.”
Concludes that without the bishops’ failure to observe canon law and the exclusionary reliance on
a psychological approach, “there probably would have been no crisis.” Calls for a “proper balance
of law and spirit” and a “re-commitment to the rule of [canon] law.” 89 footnotes.

Cranmer, Frank. (2011). Maga and vicarious liability for sexual abuse. Law and Justice: The Christian
Law Review, 167, (Winter):20-26.
Cranmer, on the editorial committee of the journal, has a law degree and a degree in canon law.
He specializes in legislation as it affects churches, charity law, and religion and human rights in
the United Kingdom. He has been Clerk of Bills at the House of Commons in England. Examines
the appeals court decision in the case of Maga v Trustees of the Birmingham Archdiocese of the
Roman Catholic Church (2010), which the Archdiocese was found to be vicariously liable for the
sexual abuse of the plaintiff, Mr. Maga, by an assistant priest at a Roman Catholic parish in
Coventry, England. His conclusion is that the decision “would appear to suggest that the ultimate
authorities of the Church, diocese or synod in question do not have to know about the fact of a
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sexual assault in order to be vicariously liable for it: all that is required is for some incompetent,
lazy or gullible ecclesiastical line-manager who does [italics in original] know about it to fail to
inform the appropriate authority and the trustees may fine themselves liable in damages.
Moreover, it would appear that for vicarious liability to be engaged the victim does not even have
to have attended the rites of the Church in question: merely to have been involved with a
miscreant minister of that Church who has present himself or herself to the victim in a ministerial
capacity.” Concludes: “In short, though it may have given some reassurance in relation to direct
tortious liability, Maga may on balance have made things worse [italics in original] for the
Churches, overall, because it seems to have lowered the bar for vicarious liability in cases of
sexual abuse.” 21 footnotes.

Cruz, Eduardo. (1991). When the shepherd preys on the flock: Clergy sexual exploitation and the search
for solutions. Florida State University Law Review, 19(2, Fall):499-523.
Develops the position that sexual relations between clergy and parishioners is sexual exploitation,
analyzes legal and ecclesiastical responses, and concludes that legislative action is necessary.
Topics include: issue of consent, power imbalance, and transference; scope and nature of the
problem; fiduciary duty. Proposes a 4-part response to the problem: education; support services;
criminal sanctions; and, civil remedy. References a number of legal cases. 181 footnotes.

Daly, Kathleen. (2014). Conceptualising responses to institutional abuse of children. Current Issues in

Criminal Justice, 26(1):5-29.
Daly is professor, criminology and criminal justice, School of Criminology and Criminal Justice,
Griffith University — Mt Gravatt, Mt Gravatt, Queensland, Australia. “This article presents one
piece of a larger project that historicises institutional abuse [of children], presents survivors’
memories of institutional life, and analyses redress processes and outcomes... The analysis in this
article centres on historical abuse in residential care facilities...” States that institutional abuse is
constructed as: 1.) “sexual abuse of children by adults in a range of residential care and
community-based settings.” 2.) physical, sexual, or emotional abuse of children by adults (or their
peers) in residential and out-of-home care.” 3.) “the conditions of life in the ‘dehumanising
institutional environment’ of residential care.” Notes that institutional abuse “can refer to
historical or contemporary abuse or both.” In the Appendix, she lists and summarizes 19 cases
“compris[ing] all the major Canadian and Australian cases of historical institutional abuse of
children in residential care, which came to public attention by mid-2010.” Of the 19, 4 are cases
that elicited a public response to the “sexual abuses of boys by adult male carers, ‘a more
disturbing form of abuse.”” 12 are responses to “a failure of government or church authorities to
protect and care for children.” 5 are cases “policy or practice wrongs were committed against
certain groups of children..., or the wrongs against children were embedded in a more general
discrimination against a group... ... allegations of (and convictions for) institutional abuse were
relevant, but secondary, to the policy or practice wrongs against children.” The last 2 cases “are
redress schemes only: they addressed failures of government and church authorities” in the other
17. “Most cases concerned sexual and physical abuse (some also included neglect), but four were
of sexual abuse only.” Differentiates the cases by the type of formal response; identifies indicative
outcomes factors that triggered the response. 11 cases are from Canada and 8 from Australia.
Briefly traces the history of the conceptualization and application of the institutional abuse of
children, noting cases from different countries. Uses what she calls a social problems analysis to
show “why institutional abuse of children was ‘discovered’ in the 1980s.” Cites 4 factors in a
shift towards abuse cases being recognized as institutional abuse: 1.) changing concepts of
childhood; 2.) new concepts that facilitated awareness and recognition of abuse; 3.) “celebrated
media cases of clergy sexual abuse”; 4.) the public “observability” of the sexual abuse of minors,
particularly stories of “institutional sexual abuse of boys by men.” Very briefly discusses
“triggering factors” that led to inquiries. Very briefly presents 3 of the 19 cases as examples: 1.)
Mount Cashel residential school for bays in St. John’s, Newfoundland, Canada, which was
operated by the Irish Christian Brothers, a religious order in the Roman Catholic Church. 2.) a
number of incidents in Queensland, a state of Australia, which exposed the sexual and physical
abuse of children “by teachers, state-employed caregivers, police officers, and members of
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churches.” Included in the incidents was sexual abuse by the Roman Catholic chaplain of the St.
Joseph’s Home in Neerkol, which was an orphanage. 3.) A large number of incidents over
decades in Australia in what she terms the “Child Migrants” and “Stolen Generations” cases,
which involved Roman Catholic religious orders, including the Christian Brothers and Sisters of
Mercy. In the concluding section of reflections on responses to institutional abuse, states that her
typology differentiating between what elicited public response — sexual abuse of boys by adult
male carers, abuse secondary to efforts “to bring policy wrongs against children and groups to
light,” and “wrongs against children [that] were embedded in a more general discrimination
against a group” — “is crucial to empirical knowledge and theoretical analysis of institutional abuse
cases.” Notes that a variety of disciplines — history, sociology, social work, and law — have
studied institutional abuse of children, and that “[i]n analyzing modes of redress, scholars are now
using terms and analysis from restorative justice, therapeutic jurisprudence, and transitional
justice.” Very briefly discusses the best application of transitional justice to her typology.
Concludes: “The response to historical institutional abuse is a large and multifaceted problem,
and scholars must be open to varied theorisations. No one overarching theoretical framework or
set of terms can contain it all.” 15 footnotes; 47 references.

Dane, Perry. (2004). “Omalous” autonomy. Brigham Young University Law Review, 2004(5):1715-1772.
Presented as part of a conference on church autonomy, February 6-7, 2004, at J. Reuben Clark
Law School, Brigham Young University, Provo, Utah. Dane is a professor of law, School of Law-
Camden, Rutgers, The State University of New Jersey, Camden, New Jersey. He examines
established U.S.A. legal doctrines regarding religion and religious institutions, and how they apply
to “the hardest text case we now confront — the responsibility of churches for sexual abuse by
clergy.” The doctrines are: 1.) the 1990 decision by the Supreme Court in Employment Division
v. Smith “that, in most cases, religious beliefs create no constitutional right to an exemption from
‘neutral, generally applicable’ laws.” 2.) “...the general rubric of institutional autonomy, by
which American churches and religious communities are insulated from the full reach of the
neutral, generally applicable laws to which comparable nonreligious institutions are subject.”
[italics in original] His goal is “to illustrate the complex interaction of a robust respect for
religious institutional autonomy and an equally robust recognition that churches, as actors in
society, cannot be entirely immune from the demands of secular law.” He argues against an
“effort to subject religious institutional autonomy to the acid principle of ‘neutrality.” More
broadly, it tries to articulate and describe a still-vigorous doctrine of religious institutional
autonomy even in the shadow of a weakened doctrine of free exercise [referring to a clause of the
First Amendment of the Constitution].” Part 2 “argue[s] that religious institutional autonomy, in
its most full and vigorous form, is entirely consistent with Smith,” both technically and in
principle. Describes how religious-based exemptions are “constitutionally anomalous,” and cites
the example of “the so-called ministerial exception, which immunizes decisions about the
appointment of clergy from the reach of civil rights and other statutes.” Part 3 “briefly consider[s]
a related challenge from within institutional autonomy jurisprudence itself — that is, the idea of
‘neutral principles of law’ made famous in the Jones v. Wolf decision [of the Supreme Court in
1979].” His argument “is that, contrary to some lower court decisions, Jones’s language of
‘neutral principles of law’ is not the equivalent of Smith’s ‘neutral, generally applicable laws.
Part 4 states at the outset “that Smith did radically cut back on the protections afforded by the Free
Exercise Clause. So the question remains where to draw the boundary between a truncated,
crabbed right of free exercise and a vigorous, deferential, rich principle of religious institutional
autonomy.” He “briefly explore[s] the boundary between the realm of institutional autonomy and
the real of free exercise by saying something about the hardest test case we now confront — the
responsibility of churches for sexual abuse by clergy” and “one specific problem — church liability
for sexual crimes committed, particularly against children, by clergy.” Cites numerous legal cases
involving both Roman Catholic and non-Catholic churches. States: “I have argued that we need
to worry about holding churches liable in sexual abuse cases on the basis of ‘duties’ grounded in
‘special relationships’ that exist in the internal life of the religious community... Limiting church
liability cases to causes of action that can be understood in such “‘general’ terms would be
conceptually more consistent with a healthy respect for religious institutional autonomy.” Part 5 is
a conclusion. 190 footnotes.
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Davis, Fiona. (2015). The Royal Commission into Institutional Responses to Child Sexual Abuse:

Learning from the past. Australian Feminist Law Journal, 41(2, December):213-218.
Davis is a postdoctoral research fellow, National School of the Arts, Australian Catholic
University, Sydney, New South Wales, Australia. “This note takes an historical perspective to
situate the current Royal Commission [into Institutional Responses to Child Sexual Abuse] in a
longer history of Australian child abuse inquiries. It also highlights some of the institutional and
governmental responses to its work to date and the difficulties the Commissioners face with
government enactment of their recommendations.” States that the Royal Commission, which was
appointed in 2013 by the Governor-General, “is part of an international movement of
governmental inquiries into child abuse that began in the 1990s...” It was given “broad powers to
investigate how to prevent future child sex abuse within [private, public, and non-governmental]
institutions, identify best practice reporting procedures and propose schemes for the redress of
historical abuses.” It is “to consider strategies to improve responses to past and future abuse,” and
“make recommendations extending to ‘policy, legislative, administrative and structural reform.” It
has convened private sessions and public hearings, and conducted research. Of 33 case studies
begun, public hearings were held for 31, and reports issued for 14. As examples of institutions
which “responded swiftly and decisively following investigation by the Royal Commission, cites:
the entire board of the Yeshiva Centre, an Orthodox Jewish organization in Melbourne with
multiple educational facilitates, which is operated by the international Chabad-Lubavitch
movement, resigned following a 2015 hearing into responses to allegations of child sexual abuse
at the Centre.” [Royal Commission case #22]; in 2015, “the Anglican diocese in Wangaratta
became the third Victorian Anglican diocese to become a company so child abuse survivors could
more easily sue for redress.”; in 2015, “the Christian Brothers [order of the Roman Catholic
Church] resettled with abuse survivors in Western Australia following a review prompted by the
Commission.” As example of resistance, cites the responses to the Royal Commission by former
Catholic archbishop of Sydney, George Pell. Concludes that from a historical perspective, the
Commission has many advantages over prior inquiries into the sexual abuse of children in
institutional settings, “particularly with regard to its powers and scope.” States: “To date it has
used these advantages wisely, reflecting advances in inquiry practices, particularly the
prioritisation of survivors voices... ... this Commission has the potential to instigate lasting
changes to the ways that institutions and wider society responds to allegations of child sexual
abuse.” 39 footnotes.

Davtyan, Ellin. (2006). [Note and Comment] Time to strip religious ‘sanctuaries’ of their protective
blanket: The effect of freedom of religion on vicarious liability and negligence claims filed against
Catholic Church by victims of sexual abuse in the United States and Canada. Southwestern Journal of
Law and Trade in the Americas, 12:525ff. [Accessed 02/26/07 at LexisNexis Academic database.]
The author has a law degree. “This Note compares the different approaches developed by the
Canadian and American courts to determine whether the Catholic Church is liable on theories of
negligence and/or vicarious liability for the sexual assaults committed by the members of its
clergy.” Part 2 briefly summarizes “the applicable Canadian and American principles of
negligence and vicarious liability” in relation to plaintiffs’ civil theories in cases of sexual
molestation. 1 set is claims of negligent hiring, retention, or supervision. The second set is
respondeat superior or vicarious liability claims. Part 3 “examines the approaches developed by
Canadian courts in their determination of when religious institutions may be liable to third parties,
both in negligence and vicarious liability, when its clergy committed the sexual misconduct.”
Analyzes the Canadian Supreme Court decision of John Doe v. Bennett. Part 4 considers the
approach to the issue in the U.S.A., noting that the U.S. Supreme Court has not addressed it, and
that there is a split between lower federal courts and states courts. Discusses the U.S.
Constitution’s First Amendment’s Establishment and Free Exercise Clauses which have raised as
defenses by the Catholic Church against civil claims for clergy sexual misconduct. Discusses civil
categories of negligent hiring and supervision, and vicarious liability or respondeat superior. Part
5 very briefly discusses 2 main differences between the Canadian and U.S. approaches: 1.)
Canadian courts “do not engage in preliminary determinations of whether freedom of religion
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prohibits them from hearing negligence or vicarious liability claims filed against the Church” in
contrast to the U.S. courts lacking a consistently applied position; 2.) Canadian courts “are willing
to examine Canon law, the Church structure, and its internal procedures in order to determine
whether the requirements of a negligence and vicarious liability are met” in contrast to the U.S.
courts prohibition “from interpreting Canon law and the internal governance of the Church.” Part
6 is a brief conclusion that calls for resolution of the split in U.S. courts “in favor of allowing
negligence and vicarious liability claims against religious institutions to go forth, without the
ability to hide behind the First Amendment protections.” Concludes that when courts refuse to
adjudicate victims’ tort abuse claims, “the First Amendment is violated because it ‘establishes’
immunity for religious entities.” 157 footnotes.

de la Houssaye, Nadia. (1993). [Comments] Liability of the church for the sexual misconduct of church

leaders. Loyola Law Review, 39(2, Summer):313-338.
By a member of the Loyola Law Review, published by Loyola University School of Law, New
Orleans, Louisiana. “This comment addresses the increasing liability of religious institutions for
the tortious sexual misconduct of religious leaders.” Section 1 reviews briefly the fact that no U.S.
court to date “has acknowledged the existence of a separate cause of action for the malpractice of
a clergy member while acting within a clerical capacity. Rather, courts have found clergy and
religious organizations liable based on three existing courses of action: (1) negligence, (2)
intentional torts, and (3) breach of contractual obligations.” Section 2 describes 4 theories of
liability that courts have recognized as the basis for action “against religious institutions for the
sexual misconduct of leaders...”: the doctrine of respondeat superior, agency principles, negligent
hiring, and negligent supervision. Notes specific cases in a variety of U.S. denominations and
states in which the theories of liability have both failed and succeeded, including particular factors
and elements that influenced rulings. Section 3 briefly describes traditional barriers against clergy
and religious organizations, and notes the erosion in recent years of defenses based on the First
Amendment to the U.S. Constitution and the charitable immunity doctrine, “two traditional
barriers against liability of religious organizations...” Notes that “the courts have consistently
found that a religious leader’s sexual misconduct poses such a substantial threat to public safety,
peace, and order that the misconduct falls outside the First Amendment protection and is subject to
regulation.” Section 4 “examine[s] religious organization’s moral, legal, and economic duties in
determining whether religious organizations should settle or litigate sexual misconduct cases...
[and] discuss[es] the various theories and problems of risk shifting [to insurance companies.]”
The Conclusion calls for religious organizations to “develop policies and procedures addressing
the existing sexual misconduct crisis and to prevent further wrongdoing.” Identifies 5 internal
mechanisms to be included: “(1) greater use of the ecclesiastical courts to enforce canon law; (2)
religious leaders should be encouraged and allowed to adopt life patterns that promote physical,
mental, emotional, and spiritual health; (3) counseling, supervision, and support systems should be
permanently available for religious leaders; (4) religious leaders should be required to routinely
attend classes and workshops on sexual abuse/exploitation, stress management, and sexual
boundaries; (5) religious institutions must report sexual abuse to proper officials.” 178 footnotes.

Deibel, David L. (1998). Saving grace: Defending priests accused of sexual misconduct. San Francisco

Attorney [published by The Bar Association of San Francisco], 24(1, February/March):14-16.
Deibel describes himself as “a [Roman Catholic] priest who also happen to be a civil attorney
(inactive) and a canonist” who has “spent a number of years representing and clergy and religious
accused of misconduct and sexual abuse of minors [in ecclesiastical proceedings].” Magazine-
style article. States: “The primary problem for a lawyer defending a priest accused of sexual
misconduct is precisely that reality which gives rise to the specter of accusation and litigation in
the first place — the status as priest and the priest’s relationship to the Church.” Implications
include: anger resulting from the priest’s violation of a position of trust, whether in fact or
perceived; the priest’s relationship to the institutional church is juridic; the priest’s parish role
“makes him appear to be in law an agent of his bishop invoking the doctrines of respondeat
superior, negligent supervision and so forth.” Other problematic dimensions include “the priest
look[ing] to Church leadership for support, direction and encouragement,” while those who were
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abused “look to that same leadership for acknowledgment, support and healing.” States that
despite the priest’s material dependence on the Church in exchange for his service, in his
experience, “priests are required to fund their own criminal defense even though most do not have
adequate resources.” States that the Church’s perceived “arrogance and insensitivity... in the face
of sexual misconduct allegations is more usually a function of collective confusion, ignorance,
shame and paralysis.” Notes Church leaders’ dependence on attorneys and insurance
considerations. Sketches successful efforts to sue the Church. Comments briefly on the use of
negligent supervision as a tactic. Differentiates between pedophilia and ephebophilia without
defining either. States that the individual priest, whether innocent or guilty, is “[t]he most
expendable item” in a suit against the Church, and calls that “an act of corporate irresponsibility.”
Lacks references.

Doak, Jonathan. (2011. The therapeutic dimension of transitional justice: Emotional repair and victim

satisfaction in international trials and truth commissions. International Criminal Law Review, 11(2):263-

298.
Doak is affiliated with Nottingham Law School, Nottingham Trent University, Nottingham,
England. States in Part 1, an introduction: “Particularly scant regard has been paid to the
psychological impact of testifying either before two of transitional justice’s archetypal creations —
the international criminal trial and the truth commission. To this end, this article explores the
concept of emotional repair for victims within these settings. It is contended that the processes of
both institutions have not been subjected to sufficient victim-oriented analysis.” Notes that in
both, “the role afforded to victims is purely instrumental in nature,” and that while “victim-
centered approaches have begun to penetrate both theory and praxis surrounding the outcomes of
transitional justice mechanisms, the processes are still dominated by a top-down ideology and
have received considerably less scrutiny.” [italics in original] Part 2 describes his concept of
emotional repair which “focus[es] on cognitive emotions which are precipitated from human
conflict,” and “tend to largely negative in nature, and include anger, hatred, hurt, grief, shame,
guilt, etc.” Noting the lack of rigorous research regarding the needs of people who are victims, he
draws on 4 themes in the psychological literature based on experiences of victims: account-
making, truth-finding, justice, and deliberative encounter. ldentifies these as “antecedents that
may contribute in some measure to the psychological healing of victims.” [italics in original]
Describes each theme in both the context of international criminal trials and of truth commissions.
Identifies ways in which the structure of each work against an individual’s healing. E.g., criminal
trials force witnesses to provide accounts which are fragmented due to cross-examination and/or
exclusionary rules of evidence. Regarding justice, he differentiates between substantial justice,
which is an outcome, and procedural justice, which is the fairness of the process, and also
involves whether the witness/survivor experiences secondary victimization. Part 3 proposes steps
towards “an emotionally intelligent model of transitional justice”: minimize the risk of secondary
victimization; confer victims with a right to a free narrative; provide opportunities for victim and
perpetrators to enter into deliberative dialogue. States: “My third proposal is more far-reaching:
truth commissions, courts and prosecutors could append their fact-finding processes to parallel
restorative justice processes which would involve a direct and deliberative encounter between the
victim and the perpetrator... While such a radical move may appear to hold promise on paper, it
would be significantly more difficult to realise in practice.” Part 4 concludes by calling for
interdisciplinary approaches “on the how the precise micro-dynamics of why the act of account-
making in legal or political settings might help to transform emotions and expedite healing.” 171
footnotes. [While the context of sexual boundary violations in faith communities is not addressed,
the article has relevance for how those communities respond and the affects of their structures and
processes on survivors who participate.]

Donohue, Ryan J. (2005). [Comment] Thou shalt not reorganize: Sacraments for sale: First Amendment
prohibitions and other complications of Chapter 11 reorganization for religious institutions. Emory
Bankruptcy Developments Journal, 22(1, Fall):293-336.

By a law student, Emory University School of Law, Atlanta, Georgia. Occasioned by events in

the U.S.A. Roman Catholic Church related to the sexual abuse of minors by priests. “The purpose
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of this Comment is to display the dire need for an amendment to the U.S.A. Bankruptcy Code that
prohibits religious organizations from filing for bankruptcy protection under chapter 11.” Part 1
traces the contemporary context of recent bankruptcy filings by the Church’s archdiocese of
Portland, Oregon, the diocese of Tucson, Arizona, and the diocese of Spokane, Washington. Part
1 includes an overview of U.S.A. bankruptcy law. Part 2 examines the U.S.A. Constitution’s First
Amendment’s Free Exercise and Establishment clauses and recent federal law as “the
constitutional and statutory mandates to be considered with respect to non-secular bankruptcies.”
Part 3 discusses potential conflict with the Free Exercise and Establishment clauses in non-secular
bankruptcies. Part 4 proposes solutions for avoiding or remedying potential conflicts with the
First Amendment, including amending the Bankruptcy Code, legislative accommodations, and
challenging the Code on First Amendment grounds. Concludes: “Chapter 11 reorganization is
infeasible for religious institutions seeking bankruptcy protection.” 354 footnotes.

Doyle, Meredith C. (2014). Circles of Trust: Using restorative justice to repair organizations marred by

sex abuse. Pepperdine Dispute Resolution Law Journal, 14(2):175-201.
Doyle is not identified. Part 1, the introduction, states: “...this Article focuses primarily on using
restorative justice to heal and rehabilitate the institution within which [sexual] abuse [of minors]
has occurred.” Throughout the text, 3 “institutions” are used as the context: Boy Scouts of
America; the Second Mile Foundation and Pennsylvania State University, State College,
Pennsylvania; Roman Catholic Church in the U.S.A. Part 2 describes ways in which the U.S.A.
“criminal justice system is inadequately equipped to mitigate the damage done to these
organizations by a wayward member.” Notes: “The system can punish the person who committed
the offense, but it cannot repair the severe harms these incidents inflict on a community’s faith in
the organization.” Also notes ways in which the system is not oriented to address the needs of
survivors. Part 3 very briefly “discuss[es] what the [3 organizations] have done to rebuild their
reputations and prevent future sex abuse” by using “a restorative justice lens to determine how
effective the implantation of these programs has been and how restorative justice techniques can
improve them.” 4 paragraphs discuss the Catholic Church. Part 4 cites the standard restorative
justice techniques of Victim Offender Dialogue and Family Group Conferencing, noting the
limitations in the context of sexual abuse of minors. Endorses the use of “the peacemaking circle”
as a way to reconcile “the relationship between those affected [which includes survivors and
“*secondary victims’” within the organization’s community and the leadership in that
organization.” ldentifies 5 main features of the circle, and suggests ways each organization apply
the circle. 1 paragraph discusses the Catholic Church. Part 5 is 2 paragraphs which discuss the
importance of survivors receiving “validation [of their experiences] from other victims or
supportive community members to heal,” a factor which can lead to unity which promotes problem
resolution. Part 6 briefly describes a videotape of a healing circle conducted in Wisconsin in the
context of the Catholic Church. States that the “restorative lens” considers “moral, social, political,
and economic factors” in contrast to only “legal terms.” Part 7 prescribes where each of the 3
organizations must focus and “use restorative solutions that are tailored to their own needs and
based on their unique cultures.” 3 paragraphs address the Catholic Church. Part 8 “discuss[es] the
use of public apologies in restoring community faith in these once-revered organizations.” Part 9 is
a 1-paragraph conclusion. 136 footnotes. The sources rely extensively on news media and World
Wide Web postings; few are from professional, academic, or peer-reviewed literature.

Doyle, Thomas P., & Rubino, Stephen C. (2004). Catholic clergy sexual abuse meets the civil law.
Fordham Urban Law Journal, 31(January):549ff. [Accessed 02/21/05 at LexisNexis Academic database.]

Doyle is a Roman Catholic priest with a doctorate in Canon Law, a certified drug and alcohol

counselor, and has been an expert witness and consultant for approximately 500 clergy sex abuse

cases in 7 countries. Rubino is a partner in the law firm of Ross & Rubino LLP, Margate, New

Jersey, has been counsel of record or co-counsel in excess of 400 cases of childhood sexual abuse

in North America, and has consulted internationally on clergy sexual abuse cases. A well-

documented overview of the “complex phenomena” of Roman Catholic clergy sexual abuse cases

that discusses “the dynamics of the Church’s power structures.” States: “Clericalist control and

traumatic bonding are the most important aspects of cases of abuse perpetrated by the clergy.
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These two dynamics explain why clerics are able to seduce people and to eventually subject them
to a pattern of debilitating sexual abuse... They explain why the Church leaders have often done
little to stop the abuse, and why they persist in treating victims in an adversarial manner.” Part 1
presents an overview of the problem and identifies 2 basic aspects that been scrutinized — “the
sexual abuse of persons by members of a clergy obliged to celibacy, and the response by the
authority structure of the Catholic Church” — and a second area of scrutiny — “the use of the
American civil court system as a means which victims of clergy sexual abuse seek redress.”
Describes the scope and nature of the problem in relation to incidence, victims, perpetrators,
Church leaders’ responses, and the Church’s canon law system. Notes that the Church’s
leadership since 1984 and its internal legal system have “proven to be consistently ineffective in
satisfying aggrieved victims. This had led to widespread referrals to the civil courts for relief.”
Part 2 reviews “the historical development of the church’s treatment of clergy sexual abuse” and
considers pre-Medieval and Medieval texts and papal documents that form the basis for older
versions of Canon Law. Concludes that clergy sexual abuse in “not a new problem” and that
“Church leaders have not always denied the existence of clergy sexual misconduct, nor have they
always been secretive in the way they dealt with guilty clerics.” Part 3 describes how clergy
sexual misconduct has been addressed in the contemporary Catholic Church, focusing on the
U.S.A. Sketches a pattern that “is a summation based on the authors’ experience.” Notes that the
pattern began to change “radically with the widespread coverage” that began in 1984 with the
Louisiana criminal and civil cases against priest-perpetrator Gilbert Gauthe and the ecclesiastical
leadership of his diocese: “Victims are now believed. Secular law enforcement has abandoned its
hesitation to press criminal charges. Judicial sympathy for bishops and the institutional church
gradually vanished as more and more examples of judicial cover-up came to light.” Includes a
discussion of “the power differential that exists between victim and cleric” and “the meaning and
power of clericalism” that “helps explain the traumatic bond that comes into being between a
clergy abuser and his victim” which relates to the concept of religious duress and “explains why
many victims would not terminate the relationship because they could not break from it even after
repeated abusive acts. It explains why victims were unable to disclose the abuse... A plausible
reason for delays in reporting abuse is found in the interconnection of clericalism, religious duress,
traumatic betrayal, and bonding.” Very briefly discusses the problem of the emotional paralysis of
the victim, reporting to legal authorities, and statutes of limitations in secular law. Notes that the
Church’s hierarchical form of government “has a greater potential for effectively dealing with
abuse among the clergy. The failure of the system to deal with deviance among its key members
points to abuse of power on a massive scale.” Part 4 is a very brief summary. 421 footnotes.

Edelman, Meredith. (2015). An unexpected path: Bankruptcy, justice and intersecting identities in the

Catholic sexual abuse scandals. Australian Feminist Law Journal, 41(2, December):271-287.
Edelman “is a PhD scholar at the Regulatory Institutions Network at the Australian National
University,” Canberra, Australian Capital Territory, Australia. The article’s objective “is to
consider differences in terms of access to justice through legal process along lines of race, gender,
class domination and childhood and vulnerability. | hope to contribute to understandings of how
cultural conceptions of abuse and those affected by it may render some victims invisible.” Part 2
compares “the sexual abuse scandal affecting the [Roman] Catholic diocese in Boston,
Massachusetts,” to “how the scandal has unfolded in two rural, economically disadvantaged areas
— northern Alaska and northern New Mexico and Arizona.” Describes the former as urban and
populated; in contrast, describes the latter as rural and isolated. Describes the legal remedy
involving survivors in the former as primarily that of civil litigation, a process which was
traumatic for survivors; in contrast, describes the process for the latter as involving participation in
diocesan bankruptcy proceedings, which allowed involved “lower barriers to obtaining a legal
remedy.” Part 3 begins by noting: “Research on rates of abuse by Catholic clergy is inconclusive
with respect to gender, race, ethnicity or other demographic markers.” Cites some examples to
support her argument that “members of dominant social groups feature prominently in public
portrayals of survivors,” i.e., “primarily white men,” and suggests various factors for this “framing
device” by plaintiffs’ attorneys in litigation cases. She applies intersectionality theory — “various
axes of disadvantage, including gender, race, age, sexuality and social status, have varied effects
on the success of plaintiffs in court cases, and that the effects will be different among those
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plaintiffs for whom multiple axes are present” — to international examples to identify situations in
which racial/ethnic minors — indigenous children in Australian residential schools, First Nations
children in Canadian residential schools, Native American children in U.S.A. residential schools,
children raised in orphanages or residential schools for poor children — “suffered very high rates of
child sexual abuse.” She then examines the 2 groups, based on contrasts in their public visibility,
to suggest that the differences in “the urban and rural jurisdictions might help illuminate how
different types of legal mechanisms may affect the likelihood that survivors access justice through
the legal system.” Cites non-monetary provisions e.g., personal and public apologies, which were
desired by survivors who participated in the diocesan bankruptcy cases, as more likely to be
obtained than in civil litigation against the Church. Part 4, a brief conclusion, ends with the
statement: “In coming years, research on outcomes for survivors and their perspective on legal
process, including differences among races, ethnicities, genders, sexualities and other social
markers, will be critical to deeper understandings of how to attain justice.” 93 footnotes.

Ellis, John, & Ellis, Nicola. (2014). A new model for seeking meaningful redress for victims of Church-

related sexual assault. Current Issues in Criminal Justice, 26(1, July):31-41.
Both are lawyers in Australia. The article is an edited and revised version of their oral
presentations “at a forum on multidisciplinary responses to historical child sexual abuse convened
at Sydney Law School, University of Sydney,” Sydney, New South Wales, Australia. From about
1974-1979 when he was 13- to 17-years-old in his Roman Catholic Church parish, John Ellis was
sexually victimized by Fr. Aidan Duggan, a Roman Catholic priest. In the opening section, John
Ellis begins by reviewing his experiences as an adult who participated for 3 years in the Roman
Catholic Church of Australia’s protocol, Towards Healing: Principles and Procedures in
responding to Complaints of Abuse against Personnel of the Catholic Church in Australia, and
after that process failed, he then pursued litigation against the Church for 3 years in the formal
court system. Regarding the Towards Healing process, he cites 5 significant problems from his
perspective: 1.) It was “strongly adversarial.” 2.) There was “a lack of transparency and
information about the process.” 3.) There was “a significant power imbalance” for him as a
victim without an experienced advocate. 4.) “...victims have little or no say in the exercise of the
various discretions throughout the process...” 5.) “...delays are very common and the Church is
frequently unresponsive.” Regarding the formal litigation system, he comments on its limitations:
it is adversarial and not suited for resolving a dispute of this kind; it contains “pitfalls,
uncertainties, arbitrariness and incomprehensibility...”; it is very costly, protracted,
depersonalized, and emotionally burdensome for a survivor of “‘complex trauma.”” In the next
section, Nicola Ellis presents an alternative redress model designed by her and John to help
survivors who approached them for assistance in a case. The model, which they have applied in
300+ matters over the last 6 years, is built on a conceptual foundation of “therapeutic
jurisprudence, the Conversational Model of Psychotherapy, and Trauma-Informed Care and
Practice (TCIP).” In describing the foundation’s components, contrasts it with other models,
including those of Towards Healing, formal litigation, conventional restorative justice, and
government victims’ assistance programs. States that it resolves matters according to legal
principles, and is based on collaborative dialogue with those who are victims and the Church
entity. Concludes with a call for both legislative reforms, “particularly in relation to statutes of
limitations and legal structuring of institutions to avoid liability,” and “attitudinal reforms towards
the ways survivors are responded to.” 16 footnotes; 9 references.

Fain, Constance Frisby. (1991). Clergy malpractice: Liability for negligent counseling and sexual

misconduct. Mississippi College Law Review, 12(1, Fall):97-141. [Special Issue: Symposium on

Professional Malpractice]
By a professor, University of Pennsylvania School of Law, Philadelphia, Pennsylvania. Overview
of clergy malpractice as professional negligence that causes injury to the person to whom
professional duty is owed, with emphasis on negligent counseling, defined broadly, and sexual
misconduct. Topics include: cleric’s duty of care; professional standards of care; judicial and
ecclesiastical responses to clergy malpractice, including sexual misconduct; and, national scope of
clergy sexual misconduct. 252 footnotes.
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Fain, Constance Frisby, & Fain, Herbert. (2006). Sexual abuse and the church. Thurgood Marshall Law

Review, 31(Spring):209 ff. [Accessed 11/03/06 at LexisNexis Academic database.]
The 1st author is a professor of law, Thurgood Marshall School of Law, Houston, Texas. The 2nd
author is professor of ethics and field education, Houston Graduate School of Theology, Houston,
Texas. “This article presents an overview of the sexual abuse problem primarily within the church
with emphasis on the impact and the prevention of such conduct.” Part 2 is a general description
of the problem of clergy sexual misconduct. Part 3 presents brief summaries of decisions in U.S.
civil cases involving sexual misconduct by clergy: Lund v. Caple, 675 P.2d 226 (Wash. 1984),
Milla v. Tamayo, 232 Cal. Rptr. 685 (Cal. Ct. Ap. 1986), Handley v. Richards, 518 So.2d 682
(Ala. 1987), Strock v. Pressnell, 527 N.E.2d 1235 (Ohio 1988), Destafano v. Grabian, 763 P.2d
274 (Colo. 1988), Strata v. Patin, 545 So.2d 1180 (La. Ct. App. 1989), Byrd v. Faber, 565 N.E.2d
584 (Ohio 1991), Bladen v. First Preshyterian Chrch of Sallisaw, 857 P.2d 789 (Okla. 1993),
Moses v. Diocese of Colorado, 863 P.2d 310 (Colo. 1993), Schieffer v. Catholic Archdiocese of
Omaha, 508 N.W. 2d 907 (Neb. 1993), Robertson v. Church of God, International, 978 S.W.2d
120 (Tex. Ct. App.-Tyler 1997), Doe v. Norwich Roman Catholic Diocese Corporation, 268 F.
Supp. 2d 139 (D. Conn. 2003), and Poole v. North Georgia Conference of Methodist Church, 615
S.E.2d 604 (Ga. Ct. App. 2005). Observes: “...the judiciary is often reluctant to impose liability
on the church regardless of how bizarre the events engendering the claims. Continued and
persistent media focus addressing the issue and exposing the clergy perpetrators of sexual abuse
should exert pressure on the courts, as well as the churches to do whatever is necessary to alter
ministerial behavior.” Part 4 identifies the impact of clergy sexual abuse on the victim, the church
as an institution and as a congregation, and the offending cleric and the cleric’s family. Part 5
presents practical steps by which a “church should be able to limit its chances of being held liable
under the theories of respondeat superior, and negligent hiring, supervision and retention of a
clergyperson who sexually abuses congregants.” Includes background questions for use with
clergy and their references in job applications, and a sample employment agreement. Part 6 is a
very brief conclusion. 126 footnotes.

Farrell, Christopher R. (2003). [Note] Ecclesiastical abstention and the crisis in the Catholic Church. The

Journal of Law and Politics, 19(1, Winter):109-143.
By student, University of Virginia School of Law, Charlottesville, Virginia, who is an executive
editor of the journal. Events in the U.S. Roman Catholic Church since 2002 regarding sexual
abuse of minors by priests and the responses of the Church’s hierarchy prompt him “to re-examine
the state of the law regarding secular courts’ role in adjudicating matters that require
interpretations of ecclesiastical law.” Part 1 reviews the history of the so-called doctrine of
ecclesiastical abstention under the First Amendment of the U.S. Constitution, and the
Establishment and the Free Exercise clauses in particular. Sketches the origins of the abstention
and relevant U.S. Supreme Court rulings. Part 2 outlines the basic arguments for both sides
regarding abstention in cases of third party lawsuits against Roman Catholic Church officials that
are “seeking to impose tort or criminal liability upon bishops or archbishops for the actions of
priests within their administrative umbrella.” Because the Supreme Court has not provided clear
guidance, “...state and federal courts have come down on both sides in these disputes.” Part 3
“evaluate[s] the potential viability of lawsuits against church officials by focusing on the different
theories under which plaintiffs attempt to recover — respondeat superior, negligent hiring,
negligent supervision, and intentional failure to supervise...” He concludes “that notwithstanding
the Supreme Court’s recent religion-clause decisions, the ecclesiastical abstention doctrine
continues to bar such suits.” His position is that all respondeat superior and negligence claims
against Church officials must be dismissed “...because any other course of action will result in a
violation of the ecclesiastical abstention doctrine.” He is more qualified regarding a claim of
intentional failure to supervise: the claim fails “unless the church defendant does not dispute that it
retained supervisory authority over the errant priests, and that the conduct took place on church-
owned or church-controlled property upon which the priest could enter only as the church’s
servant.” 187 footnotes.
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Fedje, Jill. (1991). Liability for sexual abuse: The anomalous immunity of churches. Law and Inequality:

A Journal of Theory and Practice, 9(3, August), 133-161.
Argues for “the imposition of civil liability on churches for the clerical sexual abuse of
parishioners... limited to situations in which the church failed to properly investigate a minister
prior to placement in a congregation or failed to investigate allegations of the minister’s sexual
misconduct.” Section 1 reviews the judicial “reluctance [in the U.S.] to hold churches liable for
the sexual acts of their dysfunctional clergy” and “the scant case law on this topic...” Specifically
considers Milla v. Tamayo, 187 Cal. App. 3d 1453, 232 Cal. Rptr. (1986), which involved 7
Roman Catholic priests who sexually abused a 16-year-old girl who aspired to become a nun, and
the Schultz series of cases in New Jersey in the 1980s that involved a Franciscan brother who
sexually abused a family’s sons, 1 of whom later killed himself. Section 2 examines the “courts’
interpretation and application of various recovery theories in cases of sexual exploitation by an
employer’s agent or employee.” These include respondeat superior, agency law, negligent hiring,
and negligent retention of an unfit employee. She argues that “judicial consistency mandates
extending these theories of liability to churches.” Also advocates for: disclosing an offending
cleric’s history of prior sexual improprieties to future employing congregations; assisting victims
of clergy, both present and past; a duty to report clergy sexual abuse to both secular and
ecclesiastical authorities. Section 3 proposes “that state legislatures adopt statutes requiring
churches to investigate for sexual impropriety prior to hiring ministers” in order to protect
“potential victims from a hidden abuser as well as [to protect] churches from the high cost of
litigation and settlement...” Offers the Minnesota 1986 statute governing employment of
psychotherapists, including clergy who perform psychotherapy, as an example. Concludes by
noting that the legal rule that allows victims of sexual exploitation to “recover from institutions of
which the victim’s attacker was an agent” has “not been applied to churches for the sexual abuse
of parishioners by their ministers. This leads to the inequitable result that similarly situated
plaintiffs receive different treatment under the law.” 176 footnotes.

Feldthusen, Bruce, Hankivsky, Olena, & Greaves, Lorraine. (2000). Therapeutic consequences of civil

actions for damages and compensation claims by victims of sexual abuse. Canadian Journal of Women

and the Law / Revue Femmes et Droit, 12(1):66-116.
Feldthusen is with the Faculty of Law, University of Western Ontario, London, Ontario, Canada.
Hankivsky is a research associate at the British Columbia Centre of Excellence in Women’s
Health, Vancouver, British Columbia, Canada, and at the Centre for Research in Women’s Health,
University of Toronto, Toronto, Ontario, Canada, and is a visiting scholar, Department of Political
Science and the Centre for Research, International Academy of Law and Mental Health, Paris,
France. Greaves is director, British Columbia Centre of Excellence for Women’s Health. “This
article reports the findings of a two-year study, which examined how victims/survivors of sexual
wrongdoing experience [Canadian] civil litigation and [Toronto Province] government
compensation procedures.” The touchstone for assessing the survivors’ experience was
therapeutic jurisprudence, a now recognized “important model for assessing the impact on
participants of various aspects of the legal system.” It empirically examines the consequences of
substantive rules, legal procedures, and the behavior of actors in legal proceedings, e.g., lawyers
and judges. The authors’ qualitative study was conducted to identify therapeutic and anti-
therapeutic consequences for survivors in 3 types of legal proceedings. Begins by describing a
theoretical framework of therapeutic justice which they constructed using clinician Judith
Herman’s influential Trauma and Recovery, 1997 edition. By therapeutic, the authors invoke a
definition of Christopher Slobogin “to signify ‘the extent to which a legal rule or practice
promotes the psychological or physical well-being of the people it affects,” without in any way
presupposing that all the survivors interviewed [in the study] were necessarily unwell and needing
to recover.” The study included 87 survivors, ages 19-59, 98% of who were female: 48 had filed
compensation claims arising from “crimes of a sexual nature” with the Ontario Criminal Injuries
Compensation Board (CICB) between 1988 and 1997; 26 had validated claims between 1994 and
1997 under the agreement between the Grandview Ontario Survivors Group and the Government
of Ontario (Grandview); 13 had commenced actions for damages for sexual battery (Civil)
between 1991 and 1997. [Operated by the Provincial government of Toronto, Grandview Training
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School for Girls was a residential reform school for girls 12-18. “Many experienced physical,
sexual, and psychological abuse while in custody.] Open-ended questions were administered in
telephone interviews. The findings section is length, and divided into 2 sections, Motivations and
Expectations, and The Claiming Process and Its Effect. Includes extensive quotations from
survivors. Compares and contrasts responses from the 3 subgroups of participants. Findings
reported under Motivations and Expectations include: 82% of all participants “were seeking
public affirmation of wrong or closure,” the most frequent motivation. 72% “were seeking the
justice that they felt they had been denied,” the 2nd most frequent motivation; 3% “hoped that
their suit or claim would deter the defendant and other potential perpetrators from harming others
in the future.” Of the 41% who “discussed money as one of their reasons for making a
compensation claim or taking a civil action... Specifically, respondents indicated that money was
sought to pay for counseling, to further education, and to assist with family care costs.” These
findings are briefly analyzed using Herman’s work. The Claiming Process and Its Effect is
divided into subsections: Participation; Dignity and Trust; Lawyers; Support Network; Effect of
the Compensation; Confronting the Perpetrator; After the Adjudication. Includes extensive
quotations from survivors. Compares and contrasts responses from the 3 subgroups of
participants. Among the findings: “1.) Eighty-four per cent of all respondents reported some
negative emotional consequences. These consequences included a sense of loss of control over
the process, mental anguish, depression, suicidal tendencies, frustration, anger, and a feeling that
the system was not dealing with them in a responsive and personal manner. In addition, 53 per
cent reported physical side-effects, including headaches, insomnia, hypertension, diarrhea,
vomiting, and other ailments that required hospitalization.” 2.) “All respondents emphasized the
need to have strong support systems.” 3.) “...key to meaningful participation is the survivors’
need for hearings and trails to take place in comfortable, safe surroundings.” 4.) “...an average of
48 per cent of the women gave an overall positive response, reporting a sense of closure,
validation, empowerment, or relief.” The section, Specific Suggestions for Improvement, includes
subsections regarding: Before the Hearing; The Process Itself; The Compensation Package. The
final section, Conclusions and Observations, states: “Perhaps the most important conclusion that
should be drawn is that society ought to provide a number of legal options to victims of sexual
abuse in order that survivors themselves can elected the appropriate balance of confrontation,
vindication, monetary and in-kind compensation and other variables, which best match their
therapeutic needs... The research suggests a real need to provide a clear understanding of the
risks and benefits of each process to prospective applicants or litigants... [Therapeutic healing] is
dependent on a procedure that does not further traumatize victims but rather values survivors’
dignity, participation, and worth as human beings.” 55 footnotes. [While the context of sexual
boundary violations in faith communities is not addressed, the findings of the study are relevant
for assessing the procedures and models utilized by faith communities.]

Fenton, Zanita E. (2001). Faith in justice: Of fiduciaries, malpractice and sexual abuse by clergy.

Michigan Journal of Gender and Law, 8(1):45ff. [Accessed 03/30/03 at LexisNexis Academic database.]
By an assistant professor of law, Wayne State University Law School, Detroit, Michigan.
Introduction notes that sexual misconduct by clergy is an instance of the perpetual dynamic of “the
overall fabric of society and a long history of subordination of those in weak positions...”
Addressing sexual abuse within religious institutions is made difficult by constitutional restrictions
on the manner and intensity by which the state may act. Briefly reviews U.S. cases of religious
contexts and adult victims in counseling relationships, and their outcomes that vary “on whether
the court characterizes the claim as one for breach of fiduciary duty or for malpractice.” Part I.
“examines the theories of [clergy] malpractice and breach of fiduciary duty, and determines the
appropriate cause of action for sexual misconduct and ascertains their capacities to withstand First
Amendment scrutiny.” Discusses breach of fiduciary duty in greater detail, including its
components of trust and confidence, duty and obligation, benefit, power differential, vulnerability,
and inability to consent. Part Il. examines the Free Exercise and Establishment clauses of the First
Amendment, and “evaluates the approaches of courts to the situations of clergy sexual
misconduct.” To find guidance for dealing with clergy sexual misconduct, considers the judicial
treatment of sexual harassment by clergy under Title VI of the U.S. Civil Rights Act of 1964.
Discusses a general theory of state intervention in the affairs of religious organizations.
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Concludes with an application of an appropriate cause of action under tort law within First
Amendment constraints. Calls for the extension of liability beyond individual clergy perpetrators
to institutions to the “extent [they] have the ability to control or guide its clerics within its
institutional setting...” Wide range of excellent references and citation of numerous legal cases
involving churches; 258 footnotes.

Fife, Morgan. (2006). [Comment] Predator in the Primary: Applying the tort of negligent hiring to

volunteers in religious organizations. Brigham Young University Law Review, 2006(3):569-617.
“This Comment examines in depth the potential [civil] liability of religious organizations due to
volunteers acting outside the scope of their responsibilities, using the case of the LDS Church
[The Church of Jesus Christ of Latter-day Saints] and Aaron Marcos Montoya as a framework.
Montoya was found guilty in 2005 of 4 counts of aggravated sexual abuse of a child committed in
2004 against 3 children while he was teaching a Sunday school class at his LDS church in Utah.
In the LDS Church, the class for young children was part of the Primary, an organized program of
religious instruction. Later he pled guilty to additional charges of sexual molestation of six
victims, 3-to-11-years-old, committed prior to his 2004 actions. Part 1 is an introduction. Part 2
presents “a brief description of the LDS Church, its policies, and its organization” and notes the
process of recruiting volunteers who work with children in the local church. It also provides
background for the crimes committed by Montoya. Part 3 “briefly describes the origins and
developments of the tort [of negligent hiring] and then examines the elements of a prima facie
negligent hiring claim.” Describes this tort as a significant legal remedy for plaintiffs seeking to
hold “employers liable for the tortious actions of their employees that fall outside of the scope of
their employment” in situations in which the legal remedy of respondeat superior does not apply.
Part 4 “analyzes the potential questions that arise in applying the tort to institutions utilizing
volunteers and to religious institutions generally.” Factors include whether the organization
“exercised sufficient control over the volunteer” for an employment relationship to exist. The
First Amendment’s Establishment and Free Exercise clauses are considered in relation to religious
institutions. Part 5 “appl[ies] the elements of negligent hiring to the known facts of the [Montoya]
case and general LDS Church policies and practices.” Considers the issue of the LDS Church’s
duty to screen potential teachers of young minors. Concludes that under the tort, the Church
“cannot be held liable for negligently hiring and retaining [Montoya]. More importantly, the First
Amendment would likely preclude such an action” due to the Establishment Clause’s prohibition
of excessive church/state entanglement. 236 footnotes.

Fiftal, Emily. (2003). [Note] Respecting litigants’ privacy and public needs: Striking middle ground in an

approach to secret settlements. Case Western Reserve Law Review, 54(2, Winter):503-572.
Fiftal is a law student, Case Western Reserve School of Law, Cleveland, Ohio. “This Note argues
that when a court determines whether [civil case] settlement terms will remain confidential, the
use of a blanket, bright-line rule, or even an across-the-board balancing test for all types of
settlements, is not appropriate due to the unique public interest in certain types of cases.” Among
the types of cases that she would subject to a different balancing standard to “account for the
strong public interest in the information” are those involving sexual abuse or predation, and cites
cases of sexual abuse of minors by priests in the U.S.A. Roman Catholic Church as an example.
Part 1 describes the current U.S.A. judicial and legislative approaches to confidentiality in
settlement agreements, and identifies arguments pro and con regarding settlements. Judicial
approaches described include U.S.A. federal, common law, and some state approaches. Part 2
describes criticisms of the current approaches presented in Part 1. Part 3 describes various reforms
proposed, including ethical rules for lawyers, balancing tests, and bright-line approaches. Part 4 is
her critique of proposals as inadequate, and presents her proposal of “two balancing tests that take
into account the unique public interests that arise in certain types of settled cases.” Observes:
“Courts and settlement confidentiality have been discussed for many years, and courts,
legislatures, and scholars repeatedly identify the same fact patterns as problematic — especially
mass torts and product liability cases and sexual abuse cases.” In Part V, she “applies the
proposed balancing tests to several situations, such as the recent [Roman] Catholic priest sexual
abuse scandal, and demonstrates how the proposed rule achieves appropriate results.” Argues for
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a presumption of access in which “a person in power is taking gross sexual advantage of someone
in an inferior position, typically a child.” Summarizes her position: “The [proposed] rule’s case-
by-case approach and recognition of both the general need for confidentiality and the special needs
of the public in certain cases addresses the concerns of both those that argue for confidentiality
and those that argue for public access.” 317 footnotes.

Florig, David S. (1995). Insurance coverage for sexual abuse or molestation. Tort & Insurance Law

Journal, 30(3, Spring):697-737.
Florig is a senior associate, Manta and Welge, a firm in Philadelphia, Pennsylvania. States in Part
1, an introduction: “The number of reported [civil] cases addressing insurance coverage for
claims of sexual abuse or sexual molestation continues to grow. No groups, whether clergy,
homeowners, teachers, day care providers, health care providers, or businesspersons, are immune
to such allegations... ... insurers and victims of abuse should be aware of the evolving case law
interpreting the different kinds of policies implicated. This article discusses developments and
trends under various kinds of [insurance] policies.” In Part 3, which considers general liability
policies, federal civil court opinions are described and analyzed in 4 cases involving Roman
Catholic entities: 1.) a 1994 ruling by the U.S. District Court of Appeals for the Fifth Circuit
regarding the number of occurrences of sexual abuse committed by 2 priests against multiple
minors in the case of Society of the Roman Catholic Church of the Diocese of Lafayette v.
Interstate Fire & Casualty Co., which involved *“occurrence-based policies.” 2.) a 1994 ruling by
the U.S. District Court of Appeals for the Ninth Circuit regarding the number of occurrences of
sexual abuse committed by a priest against a minor in the case of Interstate Fire & Casualty Co. v.
Archdiocese of Portland, which included an agreement by the parties “that the archdiocese was
negligent in failing to supervise the priest or to remove him from his position.” 3.) a 1994 ruling
by the U.S. District Court of Appeals for the Eighth Circuit regarding the number of occurrences
of sexual abuse committed by a priest against a minor in the case of Diocese of Winona v.
Interstate Fire & Casualty Co. 4.) a 1994 ruling by the Fifth Circuit regarding whether an
archdiocese’s liability carrier was obligated to defend a priest who had committed sexual abuse of
a minor in the case of Tichenor v. Roman Catholic Church of the Archdiocese of New Orleans.
In Part 5, which considers various types of insurance policies, a federal civil court opinion is
described and analyzed in a 1994 ruling by the U.S. District Court of Appeals for the U.S. District
Court of Appeals for the Tenth Circuit regarding an Owner’s, Landlord’s, and Tenant’s insurance
policy in the case of Servants of the Paraclete, Inc. v. Great American Insurance Co., which
involved the Roman Catholic entity, a priest who was sent to it “for treatment for pedophilia,” and
who during treatment “allegedly abused parish children” in New Mexico and Minnesota. Part 6,
the conclusion, states: “Recent decisions concerning insurance coverage for sexual abuse or
molestations have created more certainty on some issues, and less on others. As cases continue to
be filed, and as large awards continue to be made, insurers and their counsel need to be aware of
the evolving case law.” 227 footnotes.

Flynn, Ed. (2016). [Bankruptcy by the Numbers] “Spotlight” on diocesan Ch. 11s. American Bankruptcy

Institute Journal, 35(3, March):28-29, 56-57.
Flynn is coordinating editor of the journal. The publisher, American Bankruptcy Institute, is a
professional association of multi-disciplinary professionals involved in bankruptcy matters. “This
article will review the available data on the bankruptcy and nonbankruptcy litigation connected
with” cases of “sexual abuse of minors by Roman Catholic clergy” in the U.S.A. Cites data from
a study commissioned by the U.S. Conference of Catholic Bishops regarding the scope for 1950-
2002 of priests who “were accused of abuse” and the number of minors who were victimized.
Reports data regarding bankruptcy filings since 2004 for 10 dioceses in the U.S.A., 3 archdioceses
in the U.S.A., 1 religious order in the U.S.A. and 1 in Ireland. Of the 15 cases, “11 had reached
settlement by December 2015 (10 by plan confirmation and one that was settled and dismissed by
the bankruptcy court).” Among the data he reports: “insurance covers about one-half of the
settlement amount — but individual cases vary widely,” professional fees are “around 15 percent of
the amount that is paid to victims,” bankruptcy cases averaged nearly 250 victims per case, and
non-bankruptcy settlements “had an average of 30 victims per case, with more than one-half of the
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settlements having 10 or fewer victims.” States: “The 11 bankruptcy settlements have resulted in
an average settlement of $253,000 for 2,720 victims.” Notes the differences in settlements based
on geography: “More than one-half of the money paid since 2002 has gone to victims in
California. The average payment per victim in California has been about $1.27 million — more
than six times as high as the per-victim settlement in other states... After taking the California
settlements into account, the bankruptcy and nonbankruptcy settlement amounts appear to be
fairly comparable...” Notes the role of professional fees in bankruptcy cases, an expense not
present in non-bankruptcy cases. Concludes: “...the bankruptcy cases filed to date have generally
resulted in fairly prompt and equitable settlements for all qualifying victims. If the victims had
individually pursued their claims outside of bankruptcy, it is likely that a few victims would have
received much larger settlements, but many others who were just as deserving would have
received nothing.” 23 footnotes.

Formicola, Jo Renee. (2004). The Vatican, the American bishops, and the church-state ramifications of

clerical sexual abuse. Journal of Church and State, 46(3, Summer):479-502.
Formicola is professor of political science, Seton Hall University, South Orange, New Jersey. In
the 1-paragraph Introduction, she states the position, that the position of Pope John Paul Il “that
the [Roman] Catholic Church has the right to prosecute and punish its clergy from the crime
[italics in original] of sexual abuse [of minors],” which is based on “the context of both his
religious and political power [as the pope],” is a demand for dual control “that will strain
American church-state relations in the future.” She uses the term ““clerical sexual abuse’” to
include 2 broad categories: “*pedophilia,’” referring to a “pre-pubescent child,” and “‘minor
sexual abuse or molestation,’” referring to “young persons between the ages of 14-18.” Part 2, the
body of the essay, begins by presenting a brief historical background on the status of the papacy in
relation to the Vatican. States: “The pope controls the Vatican totally, and as its administrative
leader is capable of carrying out both domestic and foreign affairs without external controls. He
is, in effect, the geopolitical voice of the Vatican.” The next section is a chronology of the
Vatican under John Paul Il in relation to the bishops in the U.S.A. regarding clerical sexual abuse.
She states that his actions were “done without any erosion of papal power, or accession to civil
authorities to deal with the punishment of ecclesiastical personnel.” [italics in original] The next
section addresses Vatican’s response to The United States Conference of Catholic Bishops’
documents, The Charter for the Protection of Children and Young People and The Essential
Norms for Diocesan/Eparchial Polices Dealing with Allegations of Sexual Abuses of Minors by
Priests, Deacons, or Other Church Personnel. She concludes: “Thus, Rome, rather than the
American bishops or members of church tribunals, remained as the final arbiter in all cases
regarding the removal of priests from their religious positions. There was no civil involvement
allowed in the process.” Regarding the implications for Church/state relations, she comments:
“...within both a constitutional and political framework, the clerical sexual abuse problem also
portends the beginnings of seriously strained relations with regard to Catholic church-state
relations in America. On the one hand, this scandal should serve as an alarm, a warning against
potential state intrusions into religious affairs justified by the need for civil investigations and a
compelling state interest to protect victims of clergy sexual abuse. And on the other, it should put
hierarchy and clergy on notice that accountability to the state will be an integral part of their
administrative duties in the future.” Cites civil and criminal proceedings throughout the U.S.A. to
document the changing position of the legal system’s interactions with the Church. Concludes:
“The church-state relationship, however, will also take a long time to return to the level of
separation and neutrality that had existed between the U.S. government and the Catholic Church
prior to the investigations into the clerical sexual abuse scandal.” 72 footnotes.

17

. (2007). The further legal consequences of Catholic clerical sexual abuse. Journal of
Church and State, 49(3, Summer):445-465.
Formicola is professor of political science, Seton Hall University, South Orange, New Jersey.
Discuses a variety of legal consequences of the “[Roman] Catholic clerical sexual abuse” story as
revealed in the U.S.A. media since 2002. States: “To many within the Church, these aggregated
unanticipated legal consequences have placed the Church’s spiritual mission in jeopardy,
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challenging its future moral authority, credibility, and relevance as an integral participant within
the American, pluralistic, religious, and political culture.” Identifies recent investigations
conducted by district attorneys throughout the U.S.A. as resulting in “the Church [being]
increasingly subject to the authority of the state” as illustrated by 4 trends: 1) increased use of
subpoenas for Church records; 2) extension of criminal and civil statutes of limitation for sexual
abuse victims; 3) banning of Church confidentiality agreements with victims; 4) state oversight of
Church programs related to child protection. Regarding grand juries’ and district attorneys’
subpoenas, cites recent California and Ohio cases. Concludes: “No longer can any claim of
separation of Church and state be made in matters of sexual allegations, and no longer can a
religious organization, as an association or a corporation, be held to a different standard than any
other legally constituted institution.” Regarding attempts to extend statutes of limitations, notes a
number of states that have considered legislative action since 2002. Regarding confidentiality
agreements, very briefly notes recent grand jury calls in several states to end the Church’s use of
those agreements in settlements with victims. Regarding oversight of Church programs, cites a
New Hampshire investigation by the state attorney general of the Diocese of Manchester. Also
cites a number of other actions called for by grand juries. Concludes: “The protection of minors
has become the critical linchpin between civil and religious authority today, as well as the civil
justification for the shift in power in the traditional, separate, relationship of church and state in
America.” The next section discusses the civil liability consequences of sexual abuse claims
against the Church, and related policy dilemmas, e.g., issues regarding bankruptcy of dioceses as a
corporation. Notes contrast between the Church’s point of view based on canonical authority and
civil authorities’ point of view based on serving compelling state interests. Predicts continuing
church/state tensions in the U.S.A. 72 footnotes.

. (2011). Catholic clerical sexual abuse: Effects on Vatican sovereignty and Papal

power. Journal of Church and State, 53(4, December):523-544.
States at the outset: “The church-state implications of [Roman] Catholic clerical sexual abuse
took a more complex and ominous turn recently, as the effects of the molestation scandal touched
the highest levels of the government of the Vatican and even the pope. Vatican confusion, papal
reticence to adjudicate sexual abuse cases, and a culture of confidentiality are failures that have
now resulted in aggressive, civil confrontations with the Holy See as well as an escalation of
serious legal, diplomatic, and financial tensions between secular and ecclesiastical authorities in a
growing number of states. These political reactions are significant for a variety of reasons, but
most especially because they have bred institutional mistrust and have the potential to compromise
the church’s ability to advance its social, charitable, and moral leadership around the world.” She
examines the reactions and the Church’s responses, which “raise new questions about the scope
and nature of the immunity of the Vatican state and its leadership as well as its financial liability
in sexual abuse cases,” and which “also leads to inquiries about the ability of the church to inject
the moral dimension into the public debate and the continued moral dimension into the public
debate and the continued moral and political effectiveness of the papacy under Pope Benedict
XVI.” Begins by discussing “significant church-state rulings [in 2010] that emanated from cases
dealing with Catholic clerical sexual abuse in the United States,” O’Bryan v. Holy See, and Doe v.
Holy See. Calls O’Bryan “the first time that plaintiffs in a clerical sexual abuse case had filed
their complaints against the Holy See rather than against the accused priests, the legal corporation
known as the ‘diocese,” or its corporate head, ‘the bishop.”” Discusses the role of the federal
Foreign Service Immunities Act (FSIA) in both cases. She terms the rulings in O’Bryan and Doe
“unprecedented in American church-state relations.” She comments: “These cases then, have
major legal, financial, and diplomatic implications for individuals seeking redress in sexual
molestation cases against the Vatican state and its government instrumentalities, the Holy See. On
the other hand, such lawsuits also have the distinct possibility of bringing the true implications of
molestation and other crimes to the attention of those at the highest levels of the Catholic Church
and other sovereign leaders in the future.” She moves to consider cases in Germany, Belgium, and
Ireland. Regarding Germany and the role of Pope Benedict XVI (who was formerly Archbishop
of Munich, and then a Cardinal and head of the Vatican’s Congregation of the Doctrine of Faith),
she comments: “Thus, the Holy See in general, and Pope Benedict XVI in particular, appear to
have followed the standard operating canonical procedures of the time as they understood them
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and, as a result, maintained and enforced what now appear to be inappropriate policies and
clandestine practices. In the process, they also managed to essentially thwart the legal processes
in the states where civil prosecutions were occurring, especially by making demands for the
primacy of a confused code of canon law in a number of countries.” Regarding cases in Belgium,
she comments: “...the relationship between [Catholic] church and state in Belgium has been
severely compromised, creating a situation in which church credibility has been damaged.”
Regarding cases in Ireland, she comments: “Continued disputes [between Irish civil authorities
and the Vatican] can be anticipated and are expected to bring about greater financial, educational,
and social tensions between the Catholic Church and the government of Ireland in the future, thus
compromising the power of each to play a significant role in the social and salvific missions of
their institutions,” which include public hospitals that are Church-operated. Commenting on new
Vatican guidelines regarding sexual abuse by clergy, she states: “The significance of these
guideline changes, in the short term, reflect a more nuanced, canonical Vatican explanation of
existing sexual abuse policy — an attempt to clarify earlier confusion and to provide some
transparency. But, what they appear to do, in reality, is to equivocate on the criminal culpability
of priests involved in sexual molestation and the authority of the state to deal with them.” In her
concluding remarks, states: “An examination of the widening breach between canonical and civil
responses to clerical sexual abuse shows that the days of the Catholic Church as a favored,
‘accommodated,’ or even tolerated institutional interest within many states is quickly coming to an
end.” Notes that for some, “the clerical sexual abuse tragedy also represents a challenge to the
Vatican’s ability to seize the moral high ground, to salvage the credibility, and to have a
significant impact on creating a more transcendent politics based on its traditional social,
charitable, and salvific agenda.” 65 footnotes.

Geske, Janine. (2007). [Symposium presentation] Restorative justice and the sexual abuse scandal in the
Catholic Church. Cardozo Journal of Conflict Resolution [published by the Benjamin N. Cardozo School
of Law, Yeshiva University, New York, New York, 8(2, Spring):651-658. [Accessed 05/28/21 at the
World Wide Web site of the journal: https://cardozojcr.com/vol8n02/651-658.pdf]
Geske, a retired judge in Wisconsin, is a professor of law, Marquette University Law School,
Milwaukee, Wisconsin. A speech presented in conjunction with the journal’s 2006 symposium on
restorative justice, Benjamin N. Cardozo School of Law, Yeshiva University, New York, New
York. Begins by describing her experience with restorative justice programs, including
participation with the Green Bay Correctional Institution, a maximum security prison, being
trained as a facilitator of victim-offender dialogue in crimes of severe violence, initiation of a
program to train Marquette law students in restorative justice practices, teaching a course, and
running a legal clinic. ldentifies herself as a practicing Roman Catholic who has been retained as
a private mediator “of the litigation-related claims by survivors of sexual abuse by priests and
clergy against the Milwaukee Archdiocese.” Her interest is the “ripple effect of the harm cause by
the clergy abuse scandal and how we should explore utilizing restorative justice to address the
damage of this scandal on Catholics and Catholic institution.” Describes a restorative justice
media project she is creating with an advocate for survivors of sexual assault who works for the
Milwaukee Archdiocese. The project involves female and male survivors of priests, a mother of a
victim in high school who died by suicide, priests, a woman who left the Church “over the issue,”
a lay person who remains, a youth minister, and the Milwaukee archbishop. The next step is to
distribute the video and “rais[e] people’s awareness of the broad problem and need for dialogue
and reparation discussion and work.” Lacks references.

Gillers, Stephen. (2002). [Article] Speak no evil: Settlement agreements conditioned on noncooperation
are illegal and unethical. Hofstra Law Review, 31(1, Fall):1-22.

Gillers is vice dean and professor of law, New York University School of Law, New York, New

York. Presents “a focused argument that the [U.S.A.] federal obstruction laws criminalize a

request for a contractually binding noncooperation promise, as well as the promise itself.” He

“also reli[es] on [American Bar Association] Model Rule 3.4(f) for the conclusion that a lawyer’s

noncooperation request is unethical in jurisdictions with this rule.” At the outset states: “The

most prominent recent example of confidentiality agreements are those now coming to light in
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connection with allegations of [Roman Catholic Church] priest sexual abuse.” Part 2 makes
preliminary distinctions among techniques for imposing secrecy obligations and among kinds of
information to be kept secret. Focuses on purposes not related to establishing civil or criminal
liability, e.g., trade secrets and personal privacy. Part 3 describes obstruction of justice as defined
by federal code, especially Sections 1503(a), 1505, and 1512(b) of Title 18, and reviews case law.
Addresses the argument that noncooperation agreements promote settlements. Part 4 specifically
examines Section 1515(c) and federal case law. Part 5 is the conclusion “that noncooperation
agreements are “‘corrupt’ within the meaning of the federal obstruction statutes, where the purpose
is to keep helpful information from prosecutors or others who may wish to seek relief in federal
court...” Concludes: “...requiring blanket secrecy for all information about financial frauds,
dangerous products, or dangerous people, where others may also have been (or will be) harmed
and have claims, would seem to have only one purpose: To hinder the efforts of others to get
justice, which is precisely the purpose that the obstruction statutes forbid.” 113 footnotes.

Gleeson, Kate. (2015). The money problem: Reparation and restorative justice in the Catholic Church’s

Towards Healing program. Current Issues in Criminal Justice, 26(3, March):317-332.
Gleeson is a senior lecturer in law, Macquarie Law School, Macquarie University, Sydney, New
South Wales, Australia. Based on the standards of restorative justice (RJ), she analyzes and
critiques Toward Healing, “[t]he leading [Roman] Catholic [Church in Australia] scheme for
addressing claims of [sexual] abuse” in the Church. Describes Towards Healing “as a facilitative
mediation between a complainant and a senior Church official in which the complainant can tell
his or her story to have it acknowledged, to receive an apology and to receive assistance in
‘helping them move forward with their lives.”” It was established by the Australian Bishops’
Conference with Catholic Religious Australia, and began operations in 1997. Begins by briefly
describing RJ and its basic tenets. Notes that “the use of RJ in cases of gender-based harms
remains controversial” in the literature. Briefly discusses church-based RJ initiatives in various
countries beyond Australia. Describes the development and operation of Towards Healing, which
she calls “the most significant scheme of its kind in Australia (and the most comprehensive
internationally).” Notes that while it “may provide financial support to complainants,” it has “no
independent panel to allocate or standarise payments.” Notes that “complainants receiving
reparations are typically required to sign a deed of release indicating that they will not pursue
damages.” She “highlights the experience of abuse victim John Ellis, which exposed the
limitations of both the courts and the Catholic Church in providing justice for victims of clerical
child abuse in Australia.” States that Towards Healing “operate[s] beyond the shadow of civil law
in Australia, with implications not only for financial outcomes, but also for the integrity of the RJ
process, which is intended to uphold the principle of voluntariness.” She “examines the role of
reparations in Towards Healing,” and sees it as functioning more like compensation, which
“generally suggests a civil purpose of calculating damages paid to victims.” Contrasts
compensation with reparation as “a concept derived from international law,” which “should
generally connote ‘a wider set of aims.”” Also notes that “reparation has a different meaning
[than that used in Towards Healing] in the RJ literature.” Her analysis is that Towards Healing’s
use of reparations “to describe payments [to victims] functions perversely to resolve liability,
rather than to compensate for acknowledged harm, while invoking RJ ideals to set the program
apart from the civil law as providing better outcomes for victims and, indeed, the community.
[italics in original] This dual purpose of providing ‘pastoral care’ and resolving liability has
provided for deeply unsettling experiences for victims who seek restoration and justice “in the
shadow’ not of the law, but of financial remedies — a situation that mirrors the claim of the Church
that damages are a “bitter pill’ for victims.” States: “Evidence of Ellis and others suggests that the
operation and delivery of Towards Healing has exhibited the characteristics of civil law most
criticized by church-based RJ advocates: the capacity to re-injure and traumatise victims while
providing no sense of justice.” Concludes “that the Church’s use of reparations to resolve liability
is incompatible with restorative justice ideals and best practice.” 3 footnotes; 55 references.

Gleeson, Kate, & Jones, Timothy Willem. (2015). Feminist contributions to justice for survivors of
clerical child sexual abuse. Australian Feminist Law Journal, 41(2, December):201-205.
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Gleeson is a senior lecturer, Macquarie Law School, Macquarie University, Macquarie Park, New
South Wales, Australia. Jones is ARC DECRA Research Fellow in History, Department of
Archaeology and History and the Australian Research Centre in Sex, Health and Society, La Trobe
University, Melbourne, Victoria, Australia. They provide an introduction to a themed issue of the
journal which grew out of a workshop, “Religion and Sexual Politics in Postsecular Australia,”
funded by the Academy of Social Sciences of Australia in 2013. “The articles in this Special Issue
are written from a range of feminist disciplinary responses, including law, criminology,
anthropology and history. Together, the articles provide important historical context for the
current social and political interest in clerical sex crimes, examine political and legal avenues for
redress for survivors of these crimes and critically examine the ways in which church cultures
position clergy and clergy offenders in relation to victims.” They state: “The belated and
piecemeal justice beginning to be delivered to survivors through national commissions and other
public inquiries has been made possible only the relentless work of feminists, activist and
academic, in framing the issue as one of public, not private concerns.” 16 footnotes.

Gleeson, Kate, & Zanghellini, Aleardo. (2015). Graceful remedies: Understanding grace in the Catholic

Church’s treatment of clerical child sexual abuse. Australian Feminist Law Journal, 41(2,

December):219-235.
Gleeson is a senior lecturer, Macquarie Law School, Macquarie University, Macquarie Park, New
South Wales, Australia. Zanghellini is is professor of law and social theory, University of
Reading, Reading, England. From the abstract: “This article examines advocacy of [Roman]
Catholic restorative justice for clerical child sexual abuse [CCSA] from the standpoint of feminist
criminological critiques of the use of restorative mediation in sexual offence cases.” Part 1, an
introduction, states: “The international crisis of revelations of enduring and systemic abuse in
Catholic (and other) institutions has led some scholars, practitioners and churches to advocate
restorative justice [RJ] as a remedy for historical child sexual abuse perpetrated by clergy and
other church personnel. Advocacy of [RJ] in this context is based on the unique harms of CCSA,
which devastate spiritual, interpersonal and communal relationships... ... we provide a theoretical
discussion of the Catholic doctrine of grace to explain what it would mean to apply this doctrine in
the context of [RJ] in cases of historical [CCSA].” Their analysis is “that a Catholic appeal to
grace has the potential for turn into an extraordinary demand made of victims not only to
rehabilitate offenders and the Church in the eyes of the community, but also to work towards the
spiritual absolution of the abuser.” Part 2 is a 5-pp. outline of “the conventional understanding of
[RJ], which makes redress of harm to victims its central goal.” Notes that the use of RJ “in cases
of sexual violence and other gender-based harms remains the topic of ‘vigorous’ [international]
debate among criminologists and practitioners... [RJ] in the context of historical, institutional
child sexual abuse is particularly under-studied.” Citing the RJ component of offender remorse as
providing a sense of justice, states: “However, gendered and sexual abuses tend to be
characterized by power and control, the effects of which the offender is unlikely to appreciate.”
States that RJ advocates rarely engage adequately with questions of how gender and social
relations relate to the construction of meaning and the emotional dynamics of their processes. Part
3 described a Christian approach to RJ, “which promotes forgiveness and grace as the practice’s
most compelling and therapeutic [italics in original] features offering a form of transcendence for
both victims and offenders.” States: “While many theorists associate the movement’s key
concepts with traditional indigenous cultures, Christian advocates, including judges and other
legal representatives, instead promote restorative practices as offering redemption of offenders and
the justice system as a whole, in terms of Judaeo-Christian biblical teachings... The uncritical
promotion of Christian terminology in [RJ] scholarship has meant that increasingly such
arguments have come to be applied to cases of [CCSA], and have acquired distinction
connotations in the Catholic context, with its characteristic understanding of grace, mortal sin and
salvation.” Part 4 is a 3-paragraph summary of the arguments of RJ proponents who advocate for
the Church’s use of RJ in the context of CCSA. Comments: “[Their advocacy] is despite the lack
of significant robust research determining the suitability and efficacy of restorative justice for
historical, institutional child sexual abuse... It is not apparent to what extent various church-led
processes abide by restorative justice standards or provide a sense of justice for survivors and
offenders.” Part 5 is a 5-paragraph sketch of how Catholic advocates of RJ adapt the aim of

© Evinger, J.S. (2022) with FaithTrust Institute. Annotated Bibliography, 38th rev. Sections I11d.-XII1. p. 97




orthodox RJ theory to restore relationships to their Catholic context of religious child sexual abuse
regarding the relationships of: 1.) survivors to their Catholic faith; 2.) survivor’s relationship with
the priest perpetrator, and if not, the Church as a whole; 3.) Church’s relationship with its
constituency, which is a secondary victim; 4.) perpetrator’s relationship with the Church. Part 6 is
a detailed discussion of Catholic teaching regarding “sanctifying grace” and its application to the
perpetrator of abuse. States: “Orthodox restorative justice theory, with its loose talk of ‘grace’,
“forgiveness’ and ‘spirituality’, has the effect of uncritically ratifying Catholic calls for restorative
justice without attending to [the complexities of those terms in Catholic teaching]... ... the logic
of the Catholic doctrine of grace would require, in most cases, the pre-eminence of the aim of
restoring the offender to the grace of God — a result which sits uncomfortably with orthodoxy
theory’s emphasis on the need that restorative programs remain victim-centred... [sic] Any
Church-run [RJ] processes emphasising grace, we argue, must primarily be concerned with the
rehabilitation of the offender in the eyes of God: they are ‘restorative’ primarily in the sense of
restoring the offender to the state of sanctifying grace... Spiritually speaking, then the offender
needs more assistance than the victim... ... it is only in the subset of sexual abuse cases involving
victims who have lost faith that the logic of grace would require restorative justice to be victim-
centred in this way. Furthermore, considering the sinful nature of unbelief, there is a real risk that
an unbelieving survivor would psychologically experience as a form of victim-blaming any
Church-run processes aimed at assisting their conversion.” Part 7 discusses Catholic teaching
regarding “actual grace” and its application to the perpetrator of abuse and to the person who was
victimized: “In sum, the doctrine of grace suggests that Catholic restorative justice in cases of
clerical sexual abuse should be directed at facilitating the process through which offenders can
cooperate with the sufficient actual graces granted to obdurate sinners. Additionally or
alternatively, the doctrine of grace makes it imperative for Catholic [RJ] to facilitate the
perpetrators’ performance of acts that will merit for them efficacious [italics in original] actual
graces infallibly leading to their recovery of sanctifying grace.” Part 8 discusses the application of
the Catholic doctrine of “actual grace” to the role of the survivor, stating that the doctrine
“suggests that survivors may be involved in the rather demanding capacity of rehabilitation of
their abusers, through the practice of forgiveness.” Their position is that “any call for forgiveness
may all too easily turn into a psychologically burdensome responsibility — an emotionally
exploitative imperative, even — to forgive.” Cautions that “Church-appointed mediators must be
aware of their own emotional desires for outcomes... [that] they bring with them personal spiritual
and ideological ‘prejudices, beliefs and emotional reactions’, particularly those favouring grace as
salvation for the offender as the foremost priority of mediation.” Part 9, the conclusion, states:
“In [RJ] scholarship, ‘forgiveness’ occupies in general a confused or contested position, the
emotionally exploitative risks of which feminist criminologists have highlighted in the context of
gender-based offences such as sexual abuse. The trite use of complex concepts such as ‘grace’ by
advocates of [RJ] lends itself to manipulation in ways that are detrimental to victims of sexual
crime. These problems compounded, we have argued, by the fact that the unreflective use of these
concepts in orthodox scholarship has the effect of ratifying and lending authority to religious
understandings of ‘grace’ that are odds [sic] with the purportedly victim-centred [sic] ethos of
[R]]... ... Catholic advocacy of [RJ] in cases of [CCSA] warrants especially careful scrutiny in

Gouthro, Marc L. (2004). [Note] Abusive priests and the Catholic Church’s potential liability. Suffolk

University Law Review, 37:479ff. [Accessed 02/21/05 at LexisNexis Academic database.]
Focuses on the Roman Catholic Church and the applicability of the legal doctrine of respondeat
superior to civil suits against Church leaders for actions in regard to priests who sexually abuse
minors. “This Note [examines] when the actions of the clergy are foreseeable, making respondeat
superior a viable theory for holding the church liable for the actions of its members. ...this Note
will discuss why the First Amendment may not protect intentional torts. Furthermore, this Note
will examine and critique theories of liability that the courts currently accept and reject.” Part 2
briefly reviews: the First Amendment of the U.S. Constitution and the right of government to
protect “society’s right to safety and liberty” while not impinging on the Constitutional freedom of
religious practice; the mixed efficacy of various attempts to hold clergy and their superiors
accountable under civil laws for their actions, including the doctrine of respondeat superior.
Among court cases briefly discussed are Rita M. v. Roman Catholic Archbishop of L.A. and Doe v.
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Hartz. Part 3 is a brief analysis of why the First Amendment does not protect the Church from
being held “civilly responsible for the criminal actions of its clergy.” Considers claims of
malpractice, emotional distress, intentional failure to supervise, and vicarious liability. Cites the
examples of priests John Geoghan and Paul Shanley in Massachusetts to support the argument.
Concludes: “The law not only needs to protect victims of abuse, but it also needs to establish
liability for those organizations that knowingly disregard its principles.” 153 footnotes.

Gray, Anthony. (2009). Extending time limits in sexual abuse cases: A critical comparative evaluation.

Common Law World Review, 38(4):342-384.
Gray is an associate professor of law, School of Law and Justice, University of Southern
Queensland, Springfield, Queensland, Australia. Presents his analysis statutes of limitations in the
context of civil cases in which survivors of child sexual abuse (CSA) come forward after the
standard time limits have expired. Part 1 is a very brief introduction. Part 2 considers “some of
the vast psychological literature” regarding why survivors “may not seek civil legal redress until
many years” after the abuse was committed. Factors described include: post-traumatic stress
disorder; secondary victimization due to the nature of legal proceedings and due to adverse
reactions by adults in authority to disclosures of CSA by survivors, citing a formal government
investigation into abuses in Queensland institutions, including a case involving an orphanage
operated by the Roman Catholic Church; “personal barriers, including lack of cognitive
awareness, relational barriers, or fear of the response from others, and sociocultural barriers,
including fears that it was not acceptable to society to be a victim of abuse, or fears (in the cases of
male victims) of being labelled gay.” Comments: “The legal system must be slow to judge the
reasonableness of the survivor’s actions in coming forward years later, until it full digests and
under the psychological literature in this area. This comment is made in light of the fact that in
many of these cases, decisions appear to be being made without express reference to such
materials.” Part 3 reviews “the rationale for statutes of limitation, and specifically how
discoverability has been applied as a concept in this area in jurisdictions such as Australia,
England, the United States, Canada and New Zealand.” Examining how concepts have been
applied, he cites material from cases involving churches: Church of Jesus Christ of Latter-day
Saints (Australia), Anglican Church (Australia), Roman Catholic (United Kingdom and U.S.A.),
and The United Methodist Church (U.S.A.). Part 4 is “a critique of aspects of the current [legal]
orthodoxy, before proposing the ‘best way’ forward in terms of law reform in this area.” The
section cites cases of CSA in the Roman Catholic Church (U.S.A.) and the Church of Jesus Christ
of Latter-day Saints (Australia). His “preferred approach is the model adopted by various
Canadian provinces, which is to abolish limitation periods in civil cases involving [CSA] (and in
some jurisdictions, other cases as well),” while preserving courts’ current discretion “to decline to
hear cases where such a trial would likely be ‘oppressive’ to the defendant...” Part5isa 1-
paragraph conclusion which summarizes the article. 138 footnotes.

Graziano, Sue Ganske. (1991). Clergy malpractice. Whittier Law Review, 12:349-355.
By an assistant professor, department of legal studies, Bowling Green State University, Bowling
Green, Ohio. “This article analyzes the [U.S.] case law on the tort of clergy malpractice, examines
the difficulty of extending malpractice coverage to the clergy, and recommends and predicts future
action.” Briefly describes basic components of professional malpractice in the U.S. legal tort
system. Notes the problems that “arise in applying precedents from established areas of
malpractice to clergy malpractice. First, there are no uniform educational or testing and licensing
standards for the clergy. Second, there are great variations in schools of thought among the
clergy, and this diversity creates great difficulty in establishing a standard of care. Third, the first
amendment’s freedom of religion and establishment clauses may afford the clergy protection.”
Very briefly reviews clergy malpractice case law. Cites several cases that involve clergy sexual
misconduct in which malpractice claims were raised by plaintiffs and rejected by courts: Milla v.
Tamayo in California, Strock v. Pressnell in Ohio, and Destefano v. Grabrian in Colorado.
Concludes: “Courts are reluctant to extend the tort of malpractice to the clergy. First, while the
first amendment is deemed not to protect the clergy from intentional torts, freedom of religion
concerns remain. Second, it is difficult to establish the duty to be imposed on the clergy due to
varying denominational beliefs. Third, unlike other professionals there are no licensing or
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uniform educational requirements for the clergy. Finally, most of the actions for which clergymen
have been sued thus far are covered by existing tort law. Thus, while the claim of clergy
malpractice continues to be raised, along with other torts against the clergy, the tort is not yet
established as precedent.” 40 footnotes.

Grimes, Diana L. (2006). [Notes] Practice what you preach: How restorative justice could solve the

judicial problems in clergy sexual abuse cases. Washington and Lee Law Review, 63(4, Fall):1693ff.
By a student, School of Law, Washington and Lee University, Lexington, Virginia. Recommends
that “victims [of sexual abuse by Roman Catholic clergy] and the Church should consider the
benefits of applying a restorative justice approach to the particular problems of clergy sexual
abuse.” Part 2 is a “history of the crisis in the Catholic Church [in the U.S.A ], including the
cover-up perpetrated by Church officials.” States: “With victims feeling forced to file lawsuits
against the Church and the Church protesting litigation in every creative way possible, a new set
of challenges has arisen. The result has divided the courts in the various states and has led victims
to demand a non-judicial remedy to address their concerns.” Part 3 presents restorative justice
theory “and its varying applications in both individual and institutional contexts.” Part 4 identifies
drawbacks of current judicial remedies in litigation between victims and the Church, including
intrinsic psychological harms of the litigation process to victims, statutes of limitations, and First
Amendment barriers. Part 5 advocates for application of restorative justice as an extra-judicial
means in situations of sexual abuse and examines potential complications, including lack of
compelled cooperation, issues related to privacy, lack of resolving a power imbalance, lack of
procedural safeguards, and lack of enforcement measures. Part 6 concludes restorative justice
“could serve the needs of all parties involved including the Church, the priests, the victims, and
the community...” 246 footnotes.

Groome, Dermot. (2011). The Church abuse scandal: Were crimes against humanity committed? Chicago

Journal of International Law, 11(2, Winter):439-503.
Groome is a Senior Prosecuting Trial Attorney, Office of the Prosecutor, International Criminal
Tribunal for the former Yugoslavia (ICTY), an ad hoc court of the United Nations, located in The
Hague, The Netherlands. “This article considers the question of whether international crimes were
committed by applying the definitional requirements of crimes against humanity to the factual
findings of a quasi-judicial commission established by the Irish government that for over ten years
investigated allegations of systematic and physical and sexual abuse in Ireland’s childcare
institutions. The report of the Ryan Commission [as it is popularly known; formally, Commission
to Inquire into Child Abuse] was chosen for this exercise because of the thoroughness of its work,
the similarity of its methods to the judicial adjudication of disputed facts, and its detailed analysis
of the evidence it heard.” The focus “is confined to... findings with respect to the Christian
Brothers religious congregation, managers of the largest number of child care institutions during
period examined by the Commission.” The Commission was established by Ireland’s national
parliament; its 2,600+ page report was published in 2009, “describing in detail the evidence it
considered and its findings supported by the evidence.” Part 2 briefly describes the Commission’s
mandate, powers, process, investigation phases, and factors affecting its reliability. Part 3 very
briefly summarizes the Commission’s findings, beginning with a 3-paragraph history of the Irish
Christian Brothers Congregation, including its establishment of industrial schools in the 19th
century, operated as residential schools that were funded by the Irish government. Related to
physical abuse: “...the Commission found that the Christian Brothers ‘used frequent and severe
corporal punishment to impose and enforce a regime of militaristic discipline.” It was the primary
means of control. It ‘became physical abuse because of the excessive violence used and its
general application and acceptance.”” Related to sexual abuse: “...the Commission found that
sexual abuse of boys was a chronic problem in some of the institutions... In some cases, senior
leadership acknowledged before the commission that such abuse constituted ‘criminal or indecent
assault.” The Congregation’s response to sexual abuse was primarily to protect the Congregation
and its members from the consequences of public awareness. Brothers known to be serial abusers
and considered a continuing danger were still permitted uninterrupted, unrestricted, and
unsupervised access to children.”” Part 4 addresses the topic, “Were crimes against humanity
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committed?”, by examining numerous definitional elements from sources like International
Criminal Court law. Part 5 very briefly introduces the topic of individual responsibility for
international crimes, and Part 6 examines the individual criminal responsibility of principals,
including commission through positive acts and through culpable omissions. Describes the origin
of the Christian Brothers’ legal duty to the children in their care, and its management manifest
failure to discharge that duty. Part 7 briefly addresses the criminal responsibility of those who
aided and abetted crimes through positive acts and through culpable omissions. Part 8 considers
the individual criminal responsibility of superiors in relation to subordinates. Part 9 is a 3-
paragraph conclusion. States: “The Ryan Commission found that the excessive corporal
punishment, in violation of applicable Irish law, was used to maintain control in the industrial
schools operated by the Christian Brothers. To the extent that physical violence was used as part
of a widespread or systematic attack directed at children placed in the care of Christian Brothers,
such acts of violence constitute crimes against humanity. With respect to sexual crimes, the
answer is less clear, as unlike physical violence, the Ryan Commission did not find that sexual
crimes were the product of a policy or were tolerated in all cases. Instead, the Ryan Commission
found that such crimes were systematically covered up and perpetrators who were also
permanently professed members of the Congregation were recklessly allowed continued access to
children in order to protect the Congregation from scandal and those permanent members from
criminal prosecution. While such conduct does not establish the intent of senior managers to
perpetrate crimes of sexual violence against children, it does manifest criminally reckless and
wanton disregard for the crimes committed against the children and as such should form the basis
of a crime against humanity. Although the Christian Brothers Congregation, a large multi-national
organization, is not a state, it had a similar capacity to perpetrate widespread and systematic
crimes against a civilian population, and as such its senior members should be accountable for any
crimes against humanity they may have committed.” 313 footnotes.

Gross-Schaefer, Arthur. (1994). Combating clergy sexual misconduct. Risk Management, 41(5, May):32,
34, 36-37. [Accessed 03/30/03 at LexisNexis Academic database.]
Gross-Schaeffer teaches law and ethics, Loyola Marymount University, Los Angeles, California,
and is a Reform Judaism rabbi. Feature article. Thoughtfully discusses education and response
procedures as best way to curb the problem and reduce legal liabilities. Addresses the role of
insurers. Emphasis is on prevention. Lacks references.

Gross-Schaefer, Arthur, & Levine, Darren. (1996). No sanctuary from the law: Legal issues facing clergy.

Loyola of Los Angeles Law Review, 30(1, November):177-214.
Gross-Schaefer is a rabbi and professor of business administration, Loyola Marymount University,
Los Angeles, California. [At points in his career, he has published under the name of Arthur
Gross Schaefer. He prefers to be cited as Gross-Schaefer, per personal correspondence, 01/08/08.]
Levine is a research associate. A practical overview of several legal topics involving clergy:
clergy-congregant privilege; child molestation and mandatory reporting requirements;
employment law, including screening and supervision; wrongful termination of an employee;
sexual harassment in the workplace; individual clergy tort liability; board of directors duties,
liabilities, and insurance. Calls for clergy to establish effective relationships with legal advisers,
concluding that “an ounce of preventive law is often worth a whole bushel of defense lawyers.”
240 footnotes.

Guiora, Amos. N. (2010). [Article] Protecting the unprotected: Religious extremism and child
endangerment. Journal of Law and Family Studies [published by S. J. Quinney College of Law, The
University of Utah], 12(2):391-407.
Guiora is a professor of law, S. J. Quinney College of Law, The University of Utah, Salt Lake
City, Utah. Part 1, the introduction, states that “[t]he Fundamentalist Church of Jesus Christ of
Latter-Day Saints [FLDS] has recently been the focus of intense government and media scrutiny
regarding the practice of plural marriage involving under-age girls. Girls as young as fourteen,
when their prophet proclaims that God has commanded them to marry men (in some cases three
times their age), are forced to have sexual relations with their husbands. These girls, and their
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parents, submit to the command believing their prophet’s words are, in fact, the words of God.”
Regarding boys, states that the practice of expelling boys for breaking strict FLDS standards
places them in “compromising and dangerous situations.” Cites Utah law as the basis for “[t]his
Acrticle’s primary thesis [which] is that male and female children alike are victims of child abuse
and neglect in the name of FLDS religious doctrine... The intellectual, philosophical and
constitutional premise of this Article is that the State owes a duty and obligation to children
regardless of their parents’ faith.” Part 2 “is a [brief] historical examination of the FLDS Church.”
Traces its origins to Joseph Smith, the 19th century founder of the Church of Jesus Christ of
Latter-Day Saints whose “followers believed that he had a relationship with God and was his
spokesman and prophet on earth. Unquestioning obedience to the latter day prophet was
instrumental to Church members who believed that the only way to heaven was to follow Smith’s
commandments.” Notes that under Brigham Young, Smith’s successor, “the Church officially
acknowledged the practice of polygamy,” which had been a religious practice of Smith. Under
Young, the Church in Utah “quickly developed into a unique frontier theocracy.” Sketches federal
legal attempts to outlaw polygamy which culminated in an 1890 declaration by the prophet that
the Church would cease the practice. Church members who refused to comply evolved into the
FLDS which settled in the remote area of Short Creek (now known as Colorado City), Arizona in
the 20th century. Part 3 briefly “addresses government intervention with respect to the Church’s
leadership and membership,” specifically citing the state-ordered law enforcement raid on Short
Creek in 1953 to stop polygamy: “The Short Creek Raid became a rallying cry for FLDS
members; a manifestation of the secular world’s desire to destroy God’s chosen people.” Very
briefly sketches the use of authority by the current prophet, Warren Jeffs, to assign females,
including minors, to become the wives of select males, reassign wives to other males deemed
more worthy, and exile disfavored members from the community, including male minor. States:
“Jeffs teaches that it is only through plural marriage that a man may enter heaven.” Notes that
Jeffs was charged in 2005 with sexual assault of a minor and conspiracy to commit sexual
misconduct with a minor. He fled to avoid prosecution, was captured in 2006, and convicted in
2007 as an accomplice to rape. Also notes state intervention at the FLDS compound near
Eldorado, Texas, in 2008, regarding the treatment of minors. States that 12 men “from the group
were indicted on a variety of sex charges, including assault and bigamy.” Part 4 “addresses the
[legal] concept of child neglect and abuse in the FLDS context.” Takes the position that “the state
has failed to adequately prosecute FLDS parents whose children suffer abuse and neglect;
specifically sexual abuse [of females] and child abandonment [of males].” Concludes that U.S.A.
courts properly interpret the Constitution as permitting limits on the practice of religion, and that
prosecutors and law enforcement have been unwilling “to aggressively, consistently and
uniformly” pursue cases against FLDS adults. ldentifies specific cultural, practical, and
evidentiary barriers to prosecution in cases involving the forced marriage of female minors and
abandonment and neglect of male minors. Based on the social contract theory of Jean-Jacques
Rousseau, Part 5 is a 4-paragraph call to state officials “to protect the unprotected” by
“consistently and aggressively monitor[ing] and prosecut[ing] religious extremists who endanger
their children.” Part 6, a 3-paragraph conclusion, states: “Just as the immunity that society had
historically granted to the family, with respect to domestic violence and abuse, has largely been
negated, the immunity granted religion must be immediately rescinded.” 112 footnotes.

Gunnerson, Spencer H. (2002). [Case Note] Franco v. The Church of Jesus Christ of Latter-day Saints:
The constitutionality of clergy malpractice claims. Journal of Family Law Studies, 4:175ff. [Accessed
10/10/04 at LexisNexis Academic database.]
By a junior staff member of the journal. Part 1 provides the background of a legal case that was
tried in Utah’s civil court system. In 1986, Lynette Earl Franco, 7-years-old, was a member of
The Church of Jesus Christ of Latter-day Saints when she was sexually abused by Jason Strong,
14-years-old, who was also a Church member and attended her ward. In 1992, Franco reported
the incident to her mother and a school counselor. Franco and her parents also reported the
incident to their Church bishop, Dennis Casady, and stake president, David Christensen. “Casady
assured Franco and her parents that ‘he would act according to church protocol and resolve the
situation.”” Casady and Christensen advised them to “““forgive, forget, and seek Atonement” and
urged her not to go to the police.” Franco later asked Casady and Christensen to refer her to a
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licensed mental health professional, but they sent her to a non-licensed counselor who ““echoed
the same words” as those counseled by Casady and Christensen.” Franco “decided the advice to
“forgive’ and not inform the police was unsatisfactory and sought advice from a licensed
counselor.” After hearing Franco’s story, the counselor, also a Church member, made a report to
the police. The statute of limitations had elapsed, and the police were unable to pursue an
investigation. Casady chastised the counselor for making the report. In 1998, Franco filed a civil
complaint against Casady, Christensen, and the Church that alleged claims of “(1) clerical
malpractice; (2) gross negligence; (3) negligent infliction of emotional distress; (4) breach of
fiduciary duty; (5) intentional infliction of emotional distress; and (6) fraud.” In 1998, a Utah trial
court dismissed the tort claims against the defendants. Franco appealed, “arguing that the trial
court erred in finding her tort claims barred by the First Amendment.” The state’s Supreme Court
in 2001 upheld the defendants’ claims of protection under the U.S. Constitution. Part 2 presents
the Court’s analysis of the First Amendment and its application in this case. Part 3 briefly offers
varying reactions by religious leaders and lawyers to the decision, including its potential affect on
Utah’s mandatory reporting statute that requires “clerics to report child sexual abuse unless only
revealed by the perpetrator.” The very brief conclusion notes the unresolved questions: “This
ruling... is only a small chapter in the ongoing battle to determine where the courts will draw the
line between church and state.” 58 footnotes.

Hagglund, Clarance E, & Weimer, Britton D. (2000). Clergy malpractice: Protecting consumers or

unconstitutional secular intrusion? Federation of Insurance and Corporate Counsel Quarterly, 50(2,

Winter):201-212. [Accessed 12/13/08 from WilsonWeb academic database.]
Both authors are attorneys with Hagglund, Weimer & Speidel, Minneapolis, Minnesota. Brief
overview of the status of civil lawsuits in the U.S. against clergy, tracing a trend in which “not all
clergy misconduct is immune from judicial scrutiny.” Part 2 discusses claims against clergy for
counseling malpractice, which, to date, no courts have recognized for a variety of reasons. Part 3
very briefly discusses claims of breach of fiduciary duty against clergy for actions including
“improper sexual contact during counseling sessions.” Reports that various courts have reached
different conclusions about issues related to the First Amendment of the U.S. Constitution and
such claims. Part 4 very briefly describes how some courts have handled claims related to
“ecclesiastical disciplinary acts [by churches] against its members.” Part 5 very briefly describes
how some courts have handled claims related to expulsion or religious shunning of lay members.
Part 6 very briefly discusses cases by clergy and laity involving defamation claims. Part 7 is a 2-
paragraph description of cases involving claims of invasion of family privacy. Part 8 is a 3-
paragraph discussion of emotional distress claims. Part 9 is a brief conclusion. Cites numerous
court decisions. 46 footnotes.

Hall, Margaret. (2000). The liability of public authorities for the abuse of children in institutional care:
Common law developments in Canada and the United Kingdom. International Journal of Law, Policy
and the Family, 14(3, December):281-301.

Hall is with the British Columbia Law Institute, University of British Columbia, Vancouver,

British Columbia, Canada. Discusses the implications of 2 recent events: publication of the

Report of the Waterhouse Inquiry (Lost in Care) in February, 2000, in London, England, and

decisions in cases in the United Kingdom and by the European Court of Human Rights regarding

the duty of care as related to negligence in civil actions by adults, who were formerly in

institutional care as children, against public authorities in the United Kingdom. Part 1 states that

new “English case law has begun to lay a framework “in the area of negligence in the context of

the abuse of children in institutional care.” Very briefly describes the 3-year Waterhouse Inquiry

regarding physical, emotional, and sexual abuse of children in North as taking evidence from 575

witnesses. States that the Report described finding “‘a cult of silence’” among those authorities

who were not perpetrators, but were “de facto facilitators of abuse through a conscious strategy of

wilful blindness undertaken to protect institutional interests.” Also cites the Law Commission of

Canada’s final report, Restoring Dignity: Responding to Child Abuse in Canadian Institutions,

issued in March, 2000. Notes: “Looming large behind any discussion of institutional abuse in

[Canada] is the fallout from the residential school system for aboriginal children, run jointly by the
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federal government and the mainstream churches (both Catholic and Protestant) between 1879 and
1986.” States: “The basic common law principles applicable — fiduciary duty (via equity),
vicarious liability, negligence, and the special rules limited the liability of public authorities —
obtain in both [Canada and the United Kingdom] to set the general legal framework.” Part 2
traces case decisions regarding negligence, noting distinctions between English and Canadian
courts. Among the Canadian cases is F S M v Clarke, the decision in which “found (for the first
time) the Federal Government directly liable in negligence to a former child resident of an
aboriginal residential school (the case involved sexual assaults committed by a dormitory
supervisor...).” The Canadian government was the guardian of F. S. M., a minor, “‘while he
attended St George’s [the school],”” a residential boarding school for First Nations children in
British Columbia that was operated by the Anglican Church of Canada. The decision also found
that the Anglican Church defendants breached their fiduciary duty to F. S. M. “...*both [the
Crown and the Church] were n a position to have acted to prevent the misbehaviour’.” Part 3
discusses cases regarding vicarious liability, including cases involving child sexual abuse, and
cites the influence of the F S M v Clarke decision in Canada. Part 4 considers fiduciary duty. Part
5 examines alternatives to legal liability, including redress or compensation schemes. Part 6 is a
1-paragraph conclusion. 80 endnotes; 17 references.

Hamilton, Clint. (2020). [Note] When the hair must be split: The importance of distinguishing between

omissions and commissions in sexual abuse cases. Liberty University Law Review [published by Liberty

University School of Law], 14(2, Spring):381-408.
Hamilton is a student, Liberty University School of Law, Lynchburg, Virginia. Part1 is an
introduction to a New Hampshire civil court case which raises the question of “whether
individuals have a duty to report [the sexual] abuse [of a minor] that they know or suspect is
taking place.” States: “The biggest hurdle these victims face is the general [legal] principle that
individuals are not subject to a general duty to act or intervene to prevent criminal acts (or other
harm) against another person.” The case, Berry v. Watchtower Bible & Tract Society of New York,
Inc., involved a family which was part of the Kingdom Hall of Jehovah’s Witnesses in Wilton,
New Hampshire. The mother “told multiple elders in her congregation that her husband was
sexually assaulting her two daughters. Rather than report the abuse, the leaders kept silent and
pressured the mother to keep silent as well.” As adults, the sisters “sued the elders for negligence,
breach of fiduciary duty, and willful concealment of abuse.” The trial court dismissed all claims,
justifying its ruling with “a combination of negligence law, cleric-penitent privilege, and the
Establishment Clause of the First Amendment [of the U.S.A. Constitution].” On appeal, the State
Supreme Court upheld the decision, “but on other grounds, specifically ruling that the elders had
breached no duty to plaintiffs.” Part 2, background, describes New Hampshire law regarding
mandatory reporting of abuse of minors, which included the provision that failure to report was
“punishable as a misdemeanor,” but lacked an accompanying provision for civil liability: “...even
if an individual violated the statute by failing to report abuse and was criminally convicted of the
violation, the victims could not receive a civil remedy for their injuries.” Part 3 describes the
majority ruling and the minority dissent by the New Hampshire Supreme Court justices. The
majority held that the congregation’s elders did not have a fiduciary relationship with the
daughters at the time beyond their generic membership in the congregation, and that the elders
“did not have a common law affirmative duty to act.” Part 4’s analysis critiques both the majority
and minority opinions. Hamilton’s position is that the “judges failed to recognize that the
defendants might have been liable for committing a misfeasance” and “subject to a duty of general
care.” Describes 2 principles in tension in negligence cases: “‘all persons... have a general duty
to take reasonable care to not subject other persons to an unreasonable risk of harm,”” and “courts
will generally not force individuals to take affirmative action to prevent harm to other persons.”
Discusses courts’ 2 different ways of determining when an affirmative duty to act has been
created. Speculates as to the policy reasons for a limited nonfeasance framework in U.SA.
jurisprudence, including the culture’s high valuation of individual autonomy. Applies a
misfeasance framework to the Berry case and offers a rationale for the application. Part5 is a 2-
paragraph conclusion. States that as a result of the majority’s ruling in the appellate case, “the
plaintiffs once again suffered the consequences of another’s refusal to intervene on their behalf.”
194 endnotes.
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Hamilton, Marci. (2002). Sacrificial lambs?: Child abuse, religious exemptions, and the separation of

church and state. Writ [digitally published by FindLaw], (March 28):Unpaginated. [Accessed 07/06/13 at

the World Wide Web site of FindLaw: http://writ.news.findlaw.com/hamilton/20020328.html]
By a professor, Benjamin N. Cardozo School of Law, Yeshiva University, New York, New York.
Prompted by media reports in 2002 regarding the sexual abuse of minors by Roman Catholic
priests in the U.S.A. and the response of Church hierarchy upon discovery. “Far from cleaning its
mansion, the Church spent the 80°s and the 90’s shuttering its windows. It ‘solved” its priest’s
sexual problems by transferring predatory priests — merely shifting them to prey upon a crop of
fresh victims, trapped by faith and fear. When one of the victims or their families complained,
they were intimidated and/or paid off.” Rejects the position that “the social response to this
scandal [is] an either-or proposition — in which the government either virtually takes over the
Catholic Church, or refuses to touch it.” States: “Religious liberty [under the Constitution] does
not require the government to back off in the face of irrefutable, weighty, and sickening evidence
of a concerted enterprise to further criminal activity — especially when that activity is child abuse,
perpetrated upon innocent, vulnerable victims without the power to protest or the ability to defend
themselves.” Asks: “Why is it, in this society, that we have been so willing to accommodate
religious institutions at the risk of children’s welfare? ...For example, the clergy — the ones who
should be serving the highest good — have been granted exemptions from state statutes that require
caretakers of children to report child abuse. The cost of this exemption is not just that child abuse
may go unreported; the exemption also tends to destroy the chance it will be punished if it is later
reported due to the unrealistic statutes of limitations in so many states.” Calls for legislative
action “to eradicate the statutory exemptions to reporting requirements that have left the
government and the public ignorant of this costly social issue. [Legislatures] should also lengthen
or repeal the statute of limitations in such cases.)” Lacks references.

. (2004). Shockingly, only 2% of the Catholic clergy sexual abusers were ever jailed: A
demonstration that the self-policing of criminal behavior will never work. FindLaw’s Legal Commentary,
March 11. [Accessed 02/05/2016 at the World Wide Web site of FindLaw:
http://writ.news.findlaw.com/hamilton/20040311.html]
Column format. Comments on a finding in “the John Jay College Report on sexual abuse by the
[Roman] Catholic Church’s clergy [in the U.S.A.] over the last 50 years.” The report was released
in the previous month. States: “...the shocking and most telling of all was the statistic as to the
percentage of abusers who were ever incarcerated — only 2% (3% were prosecuted and convicted
but apparently, of those, a third either will not serve [prison] time, or have to yet to serve time)...
It is the statistic reflecting that while Dioceses and bishops knew about these criminals within their
midst — as the [U.S. Conference of Catholic Bishops] Lay Review Board’s Report, issued the same
day, made clear — only a measly 2% were brought to justice... ... in light of the Report is the
clarity of the lesson of the Church’s mistakes: self-policing criminal conduct simply does not
work... ... there will have to a wholesale rejection, within the Church, of the Church’s apparent
belief that it operates above and beyond the sphere of the criminal and civil laws that prohibit
harming fellow citizens.” In addition to citing the Church’s role in the 2% incarceration rate, also
cites the failure of law enforcement and the media: “They permitted the Church to operate
undercover.” Cites the current case of Bishop Thomas Dupre, who, until recently, was the head of
the Catholic diocese in Springfield, Massachusetts. He resigned abruptly after he was accused by
2 adults with sexually abusing them. Notes that the diocese had a lay review board, which was
controlled by the bishop. States: “In Springfield, in the wake of the Dupre scandal, local
prosecutors have been forced to investigate and seriously consider charges from childhood sexual
abuse to obstruction of justice. Even the federal prosecutor has offered assistance.” Critiques the
Church’s lay review board model as not independent and lacking “the built-in accountability to the
public good inherent in a democracy... ... allegations of abuse need to be vetted by law
enforcement professionals who have no conflict of interest.” Very briefly discusses risk
management implications of the Church’s current policies. Concludes: “The era of self-policing
is over.” Lacks references.
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. (2004). [Article] Religious institutions, the no-harm doctrine, and the public good.

Brigham Young University Law Review, 2004(4):1099ff. [Accessed 03/20/06 at LexisNexis Academic

database.]
From a paper presented at the Church Autonomy Conference, J. Reuben Clark Law School,
Brigham Young University, Provo, Utah, February 6-7, 2004. Context is the “current revelations
of worldwide sexual abuse of children by clergy, when combined with the concomitant secret
knowledge of their individual religious institutions...” From Part 1, the introduction: “The
question this Article addresses is how to incorporate religious liberty [in the U.S.A.] into a system
that is aimed at the public good. ...two principles define the parameters of religious liberty: (1)
religious belief must be absolutely protected, and (2) religious conduct that harms others must be
capable of being regulated.” Part 2 “makes the case through history, philosophy, and theology
that church autonomy is deeply at odds with ordered liberty and long-entrenched [U.S.]
constitutional principles.” Briefly traces the legal abandonment of the historical religious
privileges of sanctuary, benefit of clergy, and charitable immunity. Part 3 “explores possible
philosophical and theological theories in the religious institution context and demonstrates their
inconsistency with [the legal claim of] church autonomy and their consonance with the no-harm
rule.” Her position is stated clearly: “Church autonomy reduces both deterrence and punishment
for religious institutions and, as a result, increases the potential and likely harm to others... There
must be both internal and external checks on the natural inclination to abuse power.” Part 4
“describes the [U.S.] Supreme Court’s Religion Clause jurisprudence as it relates to religious
institutions... ... and further defines the no-harm principle.” Part 5 “employs the clergy abuse era
in the United States Catholic Church as a case study to illustrate the necessity of a no-harm rule to
deter abuses of power that undermine the public good.” Concludes: “It is painfully apparent that
self-policing has not worked to protect thousands of children from severe childhood sexual
abuse.” Part 6 is a brief conclusion. 486 footnotes.

. (2007). [Article] The Waterloo for the so-called church autonomy theory: Widespread

clergy abuse and institutional cover-up. Cardozo Law Review, 29(October):225ff. [Retrieved 12/03/07 at

LexisNexis Academic database.]
In the context of clergy sexual abuse of minors, critiques the U.S. legal theory of autonomy for
religious organizations based on the First Amendment: “The question here is how the law has
failed to alter the course of clergy abuse.” This theory is 1 factor cited in the Introduction
regarding religious institutions’ “pattern of covering up child abuse, which includes (1) not going
to authorities when abuse is reported to the institution; (2) imposing secrecy requirements on
clergy and victims; (3) shifting perpetrators throughout the religious organization, both
geographically and by specific house of worship; (4) asking law enforcement and newspapers to
look the other way when they learn of individual cases; and, most important for this essay, (5)
insisting on autonomy from the tort and criminal law for the organization’s role in the furtherance
of abuse.” InPart 1A, she “detail[s] and critique[s] the ‘church autonomy’ theory, especially as
articulated by Professor Douglas Laycock and more recently, Mark Chopko, General Counsel to
the United States Conference of Catholic Bishops...” Part 1B analyzes the legal “theory that the
[First Amendment] Free Exercise Clause mandates strict scrutiny for any law that burdens
religious conduct, whether or not it is neutral or generally applicable, and how such free exercise
rights can disable the tort laws that would otherwise protect children.” Her position is “that the
Supreme Court’s current articulation of free exercise principles, which does not create such an
expansive sphere of autonomy for religious entities, is the far preferable approach if the cycle of
clergy abuse is ever to end.” Concludes: “The reality is that if the law does not push chures to be
accountable for the child abuse within their organizations, there will be more child abuse. Nor has
the theory of autonomy within the internal dynamics of a church yielded positive results. There is
no evidence that leaving religious entities to their own devices results in a safer world for the
children in their care. Indeed, there is contrary evidence. None of the reforms embraced to date
by the Catholic Church were taken as a result of autonomous actions. Rather, they were triggered
by scandal and litigation...” 78 footnotes.
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. (2009). The rules against scandal and what they mean for the First Amendment’s

religion clauses. Maryland Law Review, 69(1):115-131. [Retrieved 02/17/12 from the World Wide Web

site of the journal: http://www.law.umaryland.edu/academics/journals/mdlr/print/articles/69_1-115.pdf]
The essay describes what she terms the “scandal rule,” “the principle of internal secrecy that runs
across religious entities... [that] operates primarily to block the flow of information from moving
from inside to outside of the religious entity... [and] can block information flow between believers
within the organization... It is also an important means by which clergy maintain power over
their flocks and in the larger community.” States: “Religious institutions often hold and foster
beliefs that forbid believers from telling outsiders about internal bad behavior. In other words,
religious institutions act to suppress negative information in ways that then further falsify reality
to outsiders. If outsiders do not know about the bad actions of religious groups, they can easily
underestimate the need to apply the law to them... More troubling, such rules ensure that the
vulnerable, such as children and disabled adults, within or served by the organizations may not
receive the protection they need.” A particular focus is on the sexual abuse of minors. Cites cases
in the Roman Catholic Church, Fundamentalist Latter-Day Saints, Jehovah’s Witnesses, and
Orthodox and ultra-Orthodox Jewish communities. Identifies 2 “contemporary developments in
the field of religious liberty [that] threaten to intensify the negative externalities generated by the
scandal rule.” Part 2 discusses the first, the theory of religious autonomy for institutions, “a
benign label that papers over the peril of church autonomy for children and disabled adults.”
States when the scandal rule is ineffective, the doctrine of “legal autonomy is needed to avoid
accountability, legal punishment, and penalties... The primary problem with “‘autonomy’ in
general is that it entails unaccountability and therefore operates to perpetuate illegal or immoral
behavior.” Part 3 briefly discusses the second, the federal Religious Freedom Restoration Act
(RFRA) and variations at the U.S.A. state level: “One of the most serious problems with RFRA
was its enormous scope and the near impossibility of comprehending the impact while it was
being enacted. The rules against scandal compounded the difficulties posed by RFRA by
suppressing information about the religious entities” harmful behavior. ...in the absence of facts,
the balance often tips in favor of the religious lobbyists who control information that might well
reverse public policy decisions.” Part 4 is a 1-paragraph conclusion. States: “Without
acknowledging [the scandal rule’s] powerful presence and operation, it is far too easy to presume
that the protection of religious practice is a necessary good.” 70 footnotes.

. (2010). The “licentiousness™ in religious organizations and why it is not protected
under religious liberty constitutional provisions. William & Mary Bill of Rights Journal, 18(May):953-
990.

“In this Article, | will briefly examine the beliefs and practices of the fundamentalist polygamists,
primarily but not exclusively the Fundamentalist Church of Jesus Christ of Latter-Day Saints
(FLDS), which have led to a cycle of severe and entrenched child sex abuse. The point of
focusing upon the fundamentalist polygamists is that their sexual abuse of children is grounded in
their religious scriptures and beliefs. Therefore, if there is any religious liberty defense [based on
the U.S.A. Constitution] to furthering child sex abuse, they arguably would have the most
powerful arguments. Second, | will survey the rich history that establishes that ‘licentious,” or
illicit, sexual behavior was never intended to be protected by free exercise protections in the
history of the United States (or Canada), even if religiously motivated... Third, I will extend this
reasoning to contemporary cases and explain why carving out licentiousness from religious
liberty’s reach can keep these cases from negatively affecting other aspects of the doctrine.” Part
1 discusses fundamentalist polygamists and their religious beliefs and practices that contribute to
cycles of child sex abuse. Begins with an historical background. Notes that the “mandatory layers
of secrecy” in the FLDS and its “claim that the enforcement of the laws against statutory rape and
child bigamy and polygamy violate their free exercise rights.” Also cites relevant principles from
the “mainstream Mormon Church” which “have situated the Church and its leaders as barriers
between victims, perpetrators and legal authorities... The [Mormon] Church thus has created an
opaque system when it comes to child sex abuse.” Identifies specific practices by the FLDS that
result in “entrenched and widespread child sex abuse, statutory rape, and child bigamy...” Notes
that the courts in a few U.S.A. states had decided cases that concluded “that religious liberty
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guarantees apply as defenses to child sex abuse claims, most notably Missouri, Utah, and
Wisconsin.” Part 2 argues that the legal history of religious liberty, with its limitation on liberty
“by incorporating the concept of ‘licentiousness,”” categorically excludes licentious behavior,
especially that involving children, from religious liberty guarantees. Notes that the principle of
excluding licentious behavior “is also reflected in free speech doctrine, where child pornography is
an unprotected category of speech because of its link to child sex abuse.” States: “The child
protection rationale for divorcing pornographic speech from free speech rights applies just as
powerfully, if not more so, to excluding child sex abuse perpetrated by religious organizations and
clergy from free exercise rights.” Part 3 argues that contemporary religious liberty guarantees do
not protect conduct that contributes to licentiousness, especially child sex abuse. Concludes: “It
is immanently sensible to exclude cases involving child sex abuse from the reach of free exercise
jurisprudence.” Includes an appendix of statutes in 16 states. 121 footnotes.

. (2012). [McElroy Lecture] Child sex abuse in institutional settings: What is next.

University of Detroit Mercy Law Review, 89(4, Summer):421-439.
Text of the lecture she delivered at the School of Law, University of Detroit Mercy, Detroit,
Michigan, as the presenter in 2011 in its annual McElroy Lecture on Law and Religion. Part 1
briefly identifies 1st of 2 [r]einforcing taboos [that] have kept the topic of child sex abuse [CSA]
in institutions from public discussion in the United States until recently.” The 1st is that the topic
of CSA “has been a forbidden topic of discourse.” The results are that children are
developmentally unprepared to talk about sexual abuse, victims face “formidable psychological
barriers to disclosing [CSA],” and society, including the media, “has held misconceptions about
the prevalence or facts of abuse, and has participated in keeping the information from public
view.” Also cites the media’s “sanitizing reports of [CSA] through the use of euphemisms, as
well as selective coverage...” Part 2 describes the next taboo, speaking negatively about esteemed
social institutions, including religious institutions. Cites specific cases of CSA within Roman
Catholic, The Church of Jesus Christ of Latter-day Saints, and Orthodox and Hasidic Jewish
entities. Part 3 states that since the taboos are receding, the present “is an opportune time to move
the public discourse to a factual base.” Very briefly describes the evidence-base regarding CSA as
what should be the basis for the discourse: prevalence of CSA, underreporting of acts of CSA,
delayed reporting of acts of CSA, and rarity of false claims. Part 4 briefly discusses 4 legal
reforms of the legal system “to protect children more effectively. 1.) Reforming criminal and civil
statutes of limitations to allow victims who come forward later in life. 2.) Expanding mandatory
reporting laws. Her position is that U.S.A. “states should mandate that every adult with
information about a child victim who has been — or is being — sexually abused report that
information to a state hotline. Those with professional associations and contact with children,
however, should have a heightened oblation to report and should be subject to higher penalties in
terms of fines and potential jail time.” Her position is that institutions should have an obligation
to report, citing the lesson of the Roman Catholic Church that “containing information about
sexual abuse is harmful to everyone.” Regarding priest/penitent confidentiality as a privilege
under the law, states: “Preventing [CSA] is such an important interest, that there should be no
privilege when the information can be used to protect children from a potential child abuser. Even
with a privilege in place, though, there is no barrier to religious institutions engaging in an
independent extra-confessional investigation and taking action to protect children outside the
confessional. Using the privilege as an excuse for ignoring the problem is a recipe for more
abuse.” 3.) Enacting whistleblower-protection laws: “Any person or organization that punishes
someone for reporting CSA should be subject to criminal penalties.” Cites several examples of
Roman Catholic whistleblowers who were punished for their actions. 4.) Expanding the U.S.A.
federal Racketeer Influenced and Corrupt Organizations Act (RICO). States: “RICO as it now
stands, however, is inadequate, because no predicate act fits neatly with the underlying crime of
covering up [CSA] or [CSA] itself. Thus, RICO needs to be amended to include as a predicate act
the cover-up of abuse and/or [CSA].” 97 footnotes.

. (2013). Who is afraid of justice for child sex abuse victims, and who is fighting for it?
Verdict: Legal Analysis and Commentary from Justia. [Retrieved 05/02/13 from the World Wide Web
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site of Verdict: http://verdict.justia.com/2013/05/02/who-is-afraid-of-justice-for-child-sex-abuse-victims-

and-who-is-fighting-for-it]
Verdict is a resource of Justia Inc., a company in Mountainview, California, which is “especially
focused on making primary legal materials and community resources free and easy to find on the
Internet.” Very briefly describes progress in “[tlhe movement [in states in the U.S.A.] to eliminate
the child-sex-abuse statutes of limitations (“SOLS”) so that victims can obtain justice.” States:
“Never before has there been so much activity in so many states at once... This year, windows,
the extension, or elimination of SOLs are pending in many states, including Minnesota, Illinois,
New York, Massachusetts, California, Pennsylvania, New Jersey. Plus Arkansas already
eliminated its criminal SOL.” Also notes efforts by some state legislators to hold Roman Catholic
bishops accountable for failures to prevent priests known to have sexually abused minors from
further access to minors. States that those most fearful of removing SOLs “are the Catholic
bishops, who are spending thousands, if not millions, in every state, in an attempt to stave off
reform... In fact, the leading opponent to child sex abuse legislation in most states has been the
Catholic Conference, which is the state lobbying arm for the bishops... Suffice it to say that the
groups in opposition to legislative reform regarding child sex abuse appear to be concerned about
reputation and money.”

Hamm, John Patrick. (1995). [Note] In defense of the church. University of Louisville Journal of

Family Law, 33(Summer):705-721.
Written “to show that the [Roman Catholic] Church does not receive preferential treatment [from
U.S. courts] in comparison to other religious organizations and civil employers.” Part 2 briefly
cites several cases to “illustrate that child abuse is not occurring exclusively in the [Roman
Catholic] Church; it is also occurring in Protestant churches and with employees of civil
employers as well.” Part 3 reviews legal theories used by plaintiffs in civil suits against the
Roman Catholic Church, including respondeat superior, negligent hiring and supervision, and
clergy malpractice. Cites decisions from non-Roman Catholic cases of sexual misconduct by
religious leaders and from non-religious cases to illustrate the courts’ non-preferential
administration of the law. Part 4 briefly reviews legal defenses used by the Roman Catholic
Church, focusing on the First Amendment of the U.S. Constitution. Concludes by citing the recent
policy of the Archdiocese of Chicago, Illinois, as an example of how “[m]ost archdioceses are
reevaluating their positions by implementing plans to react more effectively to accusations of child
molestation.” 166 footnotes.

Hammar, Richard R. (1989). Sexual seduction of church members by clergy. Church Law & Tax Report:

A Review of Legal and Tax Developments Affecting Ministers and Churches, 3(3, May/June):5-7.
Hammar edits Church Law & Tax Report, and is an attorney and CPA. Reports the Colorado
Supreme Court ruling in DeStefano v. Grabian, 763 P.2d 275 (Colo. 1988). The civil case
involved a Roman Catholic couple “who were experiencing marital problems [and] sought
marriage counseling from their [Roman Catholic] parish priest... During the course of
counseling, the priest developed an intimate relationship with the wife that contributed directly to
the dissolution of her marriage.” The court ruled that Colorado law “did not prevent clergy and
psychotherapists who became sexually involved with a counselee from being sued on the basis of
negligent counseling, outrageous conduct, and similar theories of [civil] liability.” The court ruled
that the priest could not invoke the U.S. Constitution First Amendment right of religious freedom
to defend himself from liability since *“‘sexual activity by a priest is fundamentally antithetical to
Catholic doctrine,” and *by definition is not an expression of a sincerely held religious belief.””
Reports the Court’s conclusions regarding 5 theories of civil liability alleged by the wife,
including “that the priest violated his fiduciary duty toward the wife if the allegations in her
complaint were true,” and “that the diocese could be legally accountable for the priest’s actions if
it was aware of previous occasions of similar misconduct involving the same priest, and it failed to
institute any means of supervising him.” Concludes: “The essential point is this — church
denominations can no longer assume that they can avoid problems of clergy misconduct simply by
transferring a problem minister to another community.”
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. (1989). Sexual molestation of children by church workers. Church Law & Tax Report:
A Review of Legal and Tax Developments Affecting Ministers and Churches, 3(4, July/August):1-7.
[Reprinted in Ministry [International Journal of the Seventh-day Adventist Ministerial Association], 64(1,
January):12-17 (1991).]
“This article will (1) summarize the legal theories that victims use when suing churches as a result
of an incident of [sexual] molestation [of a minor by a church worker], (2) review some of the
more significant reported [U.S.A.] court rulings, and (3) provide churches with forms that can be
used to screen those church workers (both compensated and volunteer) who will have custody
over minors.” Comments that his recommended procedures “are of even greater relevance” in
light of church insurance carriers’ decisions to decline to cover such incidents or to reduce
significantly coverage limits. States that the article will help reduce the chances of incidents in
churches. ldentifies the most common legal theories of church liability for such incidents: “(1)
the church was negligent in hiring the molester without adequate screening or evaluation; (2) the
church was negligent in its supervision of the molester.” Focuses on negligent hiring, and does
not address negligent supervision. Briefly reviews liability case decisions, including: a 1988
Virginia Supreme Court decision that a Baptist church could be sued under state law on the theory
of negligent hiring; a 1988 California state appeals court decision that a Baptist church was not
legally responsible for acts of sexual molestation of a minor by a Sunday school teacher; a 1987
Washington state appeals court decision “that a church-operated school was not legally
responsible for damages resulting from an alleged sexual relationship between a teacher and a
student.” Cites 1988 court decisions in Florida and California regarding liability of Scouting
programs, and states: “Churches and denominational agencies that operate Scouting programs
must continue to exercise extreme care in selecting and supervising workers...” Briefly discusses
screening forms for “every applicant for youth work (volunteer or compensated),” includes sample
forms, and lists concrete steps for screening procedures accompanied by rationales. States: “The
highest risks involve male workers in programs that involve overnight or unsupervised activities.
Persons in this category should be carefully screened.” Concludes: “Churches must take an
aggressive stance in protecting children and youth from molestation, and in reducing the risk of
legal liability to the church and its leaders.” [1 of 2 articles; see following entry.]

. (1989). Sexual molestation of children by church workers — Part Il. Church Law & Tax
Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 3(5,
September/October):7-8.

Continuation of the prior entry. “This article will discuss a few additional factors that church

leaders should consider in implementing such a [screening] procedure.” Lists 6 specific actions

with accompanying brief rationales. Number 3 suggests considering a provision that “mandates

all church employees and workers (compensated and volunteer) to immediately report known or

reasonably suspected cases of child abuse.” Number 6 advises: “Consult with your church

insurance company regarding all known or reasonably suspected cases of child molestation

occurring on church property or during church activities.”

. (1996). A legal profile of American churches. Church Law & Tax Report: A Review of

Legal and Tax Developments Affecting Ministers and Churches, 10(4, July/August):30.
Hammar is an attorney and CPA. Uses format of ‘bullet’ items within a box. Reports a series of
findings based on responses from 900+ churches to “our” (unidentified) 1996 questionnaire; does
not describe the sample pool of churches, methodology, response rate, etc. 1 finding reports:
“Within the past five years 4% of churches responded to an allegation of child molestation that
allegedly occurred within a church program; 17% of the time multiple victims were present. Once
an allegation occurred, 18% of the time the church ended up in litigation. Slightly over half of the
perpetrators were volunteer workers. Children were the perpetrators 16% of the time. The rest of
the perpetrators were paid staff members.” [Does not specify what years are covered by the “past
five years;” presumably, it is the early 1990s.]

.(1997). 1997 survey findings. Church Law & Tax Report: A Review of Legal and Tax
Developments Affecting Ministers and Churches, 11(5, September/October):9.
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Uses format of “bullet’ items within a box. Reports a series of findings based on responses from
973 churches to an unidentified 1997 survey; does not describe the sample pool of churches,
methodology, response rate, etc. 1 finding reports: “1% [of the churches] had responded to an
allegation that a child had been molested in a church sponsored program.” Does not specify the
time period relative to this item.

. (2010). Sex offenders in church: How to safely integrate high-risk individuals. Church
Law & Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 24(5,
September/October):1, 3-12. [Available for purchase, 07/30/14, from the World Wide Web site of Church
Law & Tax Group: http://store.churchlawtodaystore.com/sexofinchfer.html
Part 1 states: “Church leaders are increasingly confronted with a challenging and novel question:
How do we respond to the presence of registered sex offenders at church? It is a difficult question
because it pits two competing biblical principles against each other — showing mercy to the
offender, and protecting children from harm.” Cites factors for why the “issue has taken on
greater significance, if not urgency, in recent years due to two developments” -- media focus on
cases of child abuse in churches, and the number of registered sex offenders, “a staggering
550,000 and rising.” States: “A church’s response to the presence of a sex offender is critical,
since a decision to allow such persons to attend church without restriction (‘erring on the side of
mercy’) may expose a church to liability for any incidents of molestation that may occur.” Part 2
briefly describes the legal term, registered sex offender, based on federal and state laws. Part 3
discusses legal risks for churches in cases of “the molestation of a child by a registered sex
offender who the church selected for its children’s or youth ministry... Tragically, several
churches have been sued because a minor was sexually molested on church property or during an
off-site church activity by a person who background and fitness for working with minors was not
thoroughly examined.” Cites 5 state and federal cases from California, Florida, New York, Rhode
Island, and Virginia, which involved United Methodist, Roman Catholic, and Baptist churches.
Part 4 briefly discusses legal risks for church board members. States: “In summary, the limited
immunity from personal liability that is available to uncompensated church board members under
both state law and the federal VVolunteer Protection Act may not protect them from being sued
personally by persons who are molested by known sex offenders who are were allowed to attend
church services and activities without restriction if their failure to implement reasonable
safeguards is deemed to amount to gross negligence or willful or wanton contact by a jury.” Part5
begins by identifying 7 risks “associated with the unrestricted access by known sex offenders to
church services and activities.” ldentifies 7 “factors for church leaders to consider in reaching an
informed decision,” which include: 1.) pedophilia; 2.) sexual offenses that occurred long ago; 3.)
prior sex offenses involving “‘superficial’ contact”; 4.) criminal records check; 5.) probation and
parole agreements; 6.) 3 options “in dealing with a registered sex offender” — doing nothing,
adopting a policy of total exclusion, or “condition the sex offender’s church attendance on signing
a ‘conditional attendance agreement’ that imposes several conditions...”; 7.) whether to inform the
congregation, and options for doing so. Part 6, the conclusion, very briefly addresses biblical
principles to consider in responding to the presence of a registered sex offender. [The wording
suggests Hammar favors a position that “safeguard[s] and protect[s] the innocent and defenseless”
as a “duty [that] transcends any duty of ‘mercy’ owed to a convicted child molester.”] Part 5’s
discussion of #6, the conditional attendance agreement option, identifies 7 examples of conditions
to impose. Notes that the circumstances of the specific case determine a church’s decision.

. (2010). Computer privacy for church staff: A recent Supreme Court case addresses
employers’ right to search electronic media. Church Law & Tax Report: A Review of Legal and Tax
Developments Affecting Ministers and Churches, 24(5, September/October):18-26, 29.
Prompted by a unanimous decision of the U.S.A. Supreme Court in a case involving a California
city’s review of a governmental employee’s city-issued wireless communication device for work-
related purposes. The decision upheld the legality of the city’s search of the plaintiff’s device
based on its interpretation of the Constitutional prohibition of unreasonable searches and seizures,
the federal Stored Communications Act, and California law. In the Application section, the article
states: “The [Supreme Court] case provides church leaders with valuable guidance on the
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propriety of inspections of church-provider pagers, cell phones, and computers that are used by
employees. According to the Supreme Court, such inspections may be legally justifiable if based
on a ‘legitimate work-related purpose’ and the search is not ‘excessively intrusive in light of that
justification.”” Cites 8 cases from other courts’ decisions regarding “workplace privacy in the
context of nongovernmental employers,” including 2 cases involving a Presbyterian church in
North Carolina and a Lutheran church in Wisconsin. The article emphasizes the importance of a
church adopting a computer policy, and identifies “important issues that should be addressed...,
including the following: + The policy should only cover employer-owned and provided
computers. « The policy should clearly describe authorized and unauthorized use of church-
provided computers, and give examples of both. « The computer policy should describe the
possible consequences of inappropriate use of church-provided computers. « The policy should
clearly authorize the employer to access, monitor, analyze, and inspect its computers at time, with
or without permission or advance notice. The policy should specify which officers or employees
are authorized to inspect church-owned computers... « The policy should state that employees
have no ‘expectation of privacy’ in their church-provided computer, or its contents. « The policy
should advise employees that the church will cooperate fully with law enforcement officers in the
detection of criminal activity involving church-provided computers. « All church-provided
computers should have a start screen that reminds employees of the terms of the employer’s
computer policy.  The policy should explain the work-related justifications for the employer’s
right to access computers... « Explain the policy to all new employees at the time of hiring. « Have
all new employees sign a statement acknowledging that they understand and agree to the policy ‘in
consideration of their employment.” Alternatively, they can sign a statement agreeing to be bound
by the church’s employee policy manual, if it contains the church’s computer policy. ¢ It is not
clear whether a church’s computer policy can apply to current employees unless the church
provides them with something of value in return for their consent to the policy... « The computer
policy should state that the church retains ownership of both its computers and the data stored on
them.” Very briefly discusses federal and state laws “that may expose employers to liability for
nonconsensual searches of employer-provided computers.”

. (2010). Assessing sex offenders’ risk of reoffending: How diagnostic tools can help

measure the danger. Church Law & Tax Report: A Review of Legal and Tax Developments Affecting
Ministers and Churches, 24(6, November/December):12-15.

Prompted by a “recent ruling by a federal district court in Massachusetts [that] provides church
and denominational leaders with information that may be helpful in formulating an appropriate
response” in cases in which a current or previously registered sex offender continues to pose a risk
of harm to others. Utilizes testimony of 4 expert witnesses, 1 psychiatrist and 3 psychologists, that
“may be helpful in evaluating the danger that current or previously registered sex offenders pose
to others.” The bases for the testimony included the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental Disorders (4th edition Text Revision) (DSM-IV-TR).
[The 5th edition is now the most current.] Also briefly describes 4 actuarial instruments used in
the clinical assessments “to assess a sex offender’s risk of recidivism.” Concludes by stating that
the relevance of the existence of tests is that information is available “to church and
denominational leaders in deciding how to respond to known sex offenders (whether registered or
not) who want to become ministers, retain ministerial status, attend church services or become
involved in church programs and activities.” Notes that “[i]n many states, the tests described in
this article (and other sex offender recidivism assessments) can be administered only by a
psychologist or psychiatrist.”

. (2011). Should your church conduct criminal record checks? Church Law & Tax

Report:
15, 17.

A Review of Legal and Tax Developments Affecting Ministers and Churches, 24(3, May/June):14-

Hammar is the senior editor of the journal. Very briefly discusses 11 factors “for church leaders to
consider in deciding whether or not to conduct criminal records checks on persons who potentially
could have unsupervised access to minors on church property, in church vehicles, or in the course
of church activities.” #1. states: “No court has found a church liable for a youth worker’s sexual
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misconduct on the ground that it failed to conduct a criminal records check.” #3. states:
“Criminal record checks will reduce a church’s risk of being found liable for the negligent
selection of youth workers.” #4. states: “The minimum acceptable standard of care in the
selection of youth workers appears to be changing. It is possible, if not likely, that the courts
someday will find churches liable on the basis of negligent selection for the sexual misconduct of
a volunteer or employee having unsupervised access to minors if no criminal records to check was
performed before the individual was hired.” #6. notes that different kinds of criminal record
checks are available. #7. addresses the importance of consistently following a church’s polices
related to the screening and supervision of youth workers. Also identifies other forms of
background checks. Cautions against the practice of church leaders who “‘err on the side of
mercy” when making employment decisions. This attitude can contribute to a negligent selection
claim — if a church gives an applicant a ‘second chance’ despite knowledge of prior sexual
misconduct, and the conduct is repeated. What the church views as mercy may be viewed as
negligence by a jury.” Concludes: “Churches that place a known child molester in a position
involving access to children are taking an enormous risk.”

. (2012). New best practices for protecting children: Penn State’s Freeh report

emphasizes building a culture of risk management. Church Law & Tax Report: A Review of Legal and

Tax Developments Affecting Ministers and Churches, 26(6, November/December):1, 3-8.
Comments on the Report of the Special Investigative Counsel Regarding the Actions of The
Pennsylvania State University Related to the Child Sexual Abuse Committed by Gerald A.
Sandusky (2012, July 12), popularly known as the Freeh Report, after Louis Freeh, the Special
Investigative Counsel. Hammar states that the recommendations of the Report “offer [churches] a
unique opportunity to learn and to review and update their own policies and strategies.” Presents a
table of 17 recommendations accompanied by their application to churches. Cites provisions from
a policy on background check procedure, and a policy that is “closely aligned with the nationally
accepted American Camping Association Standards.”

. (2013). Diagnostic criteria for pedophilia redefined: Why churches must understand
the severe nature of a pedophile’s offenses. Church Law & Tax Report: A Review of Legal and Tax
Developments Affecting Ministers and Churches, 27(2, March/April):28.
States that “the term pedophile is widely used but poorly understood... ... it is important for
church leaders to understand the [clinical] definition of pedophilia since this condition is
associated with several characteristics, including (1) promiscuity; (2) predatory behavior; (3)
incurability; and (4) high recidivism rates.” Briefly describes the term using several sources:
American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders (4th
edition Text Revision) (DSM-1V-TR); Kenneth Lanning, a former Federal Bureau of Investigation
agent; Association for the Treatment of Sexual Abusers. Notes that the forthcoming 5th edition of
Diagnostic and Statistical Manual includes revised diagnostic criteria for pedophilia.

. (2013). Clergy, counseling, and criminal liability. Church Law & Tax Report: A
Review of Legal and Tax Developments Affecting Ministers and Churches, 27(3, May/June):1, 3-14, 17-
18.

Following a recent case in Minnesota, he “address[es] the potential criminal liability of ministers
for sexual contact with adults.” Begins by reviewing the case and the state appeals court’s ruling.
The defendant, a Roman Catholic priest, sexualized a relationship with a woman after hearing her
confession and agreeing to serve as her regular confessor. He was convicted of criminal sexual
conduct in the third degree under the applicable statute, and appealed, “claim[ing] that the clergy
sexual misconduct statute violated the First Amendment’s ban on the establishment of religion.”
Regarding the ruling: *“The court concluded that ‘the religious evidence was excessive,” and that
‘the evidence shaped the verdict, thus creating an act of the state — the conviction — that was
excessively entangled with religion. The defendant’s conviction was therefore obtained in
violation of the Establishment Clause of the U.S. Constitution.” As a result, the clergy sexual
conduct statute did not violate the Establishment Clause of the U.S. Constitution on its face. But
as applied in this case, the statute ‘resulted in an Establishment Clause violation because the
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defendant’s conviction was based on excessive religious evidence.”” He then provides the texts of
laws in 12 states “that specifically make sexual contact between a minister and a counselee a
crime.” The states are: Arkansas, Connecticut, Delaware, lowa, Minnesota, Mississippi, New
Mexico, North Dakota, South Dakota, Texas, Utah, and Wisconsin. Gives examples of some
states’ statutes “that make sexual contact between a ‘psychotherapist’ and a counselee a crime”
when the wording is broad enough to include a member of the clergy. Presents 7 brief studies of
cases from state and federal cases in which “courts have addressed the criminal liability of clergy
for sexual contacts with adults.” In a North Carolina case, a minister was sentenced to 2
consecutive life sentences for acts “perpetrated on four women. Concludes by discussing matters
regarding of clergy who engage in sexual harassment with church employees, as defined by Title
VII of the Civil Rights of 1964 and Equal Employment Opportunity Commission regulations.

. (2013). The top five reasons churches go to court: Analysis of 12,000 cases reveals the

leading legal risks for ministries. Church Law & Tax Report: A Review of Legal and Tax Developments
Affecting Ministers and Churches, 27(3, May/June):19-21.

Describes the “top five reasons that churches went to court in 2011,” based on his review of
12,000 published and unpublished rulings by state appellate and federal courts pertaining to
religious organizations.” He “includes an explanation of potential disputes and what churches
might do in advance to mitigate their risk.” The most frequent reason is “sexual molestation of
minors,” which “has been the number one reason that churches have been in court” for 6 of the
past 7 years. States: “Victims generally allege a church holds responsibility for their injuries on
the basis of negligent selection, retention, or supervision of the perpetrator. Churches have lost
many of these cases due to their failure to implement appropriate safeguards in the selection and
supervision of employees and volunteers who work with minors... The good news is that
churches can significantly reduce the risk of such incidents by taking a few simple precautions,”
which include: require a written application for youth work (volunteer or compensated), including
work experience in a youth-serving organization, full explanation of any prior criminal
convictions, and names of at least 2 references; contact references, preferably institutional as
opposed to personal, and request a written endorsement; restrict volunteer positions involving
custody or supervision of minors to a person who has been in good standing in the church for a
minimum time, e.g., 6 months; conduct a criminal records check, including searching the sex
offender registry of the federal government; an attitude that ““err[s] on the side of mercy’” in a
hiring decision “can contribute to a negligent selection claim;” consider adopting a “‘two-adult’
policy which prohibits a minor from being alone with an adult during any church activity. This
rule reduces both the risk of child molestation, and of false accusations of molestation.”

. (2014). Defending youth ministries from 8 critical risks. Church Law & Tax Report: A

Review of Legal and Tax Developments Affecting Ministers and Churches, 28(3, May/June):1-2, 4-14, 16,

18.

Reviews responses to a national survey that 8 vulnerabilities in church programs with middle- and
high school students, and identifies “ways churches can respond to potential problems in their
youth ministries.” The survey, Youth Ministry in America, was conducted in 2013. Risks
involving potential for sexual boundary violations included: lacking policies for communicating
with youth, particularly social media and text messages; overnight events or trips; improper
screening and selection of youth ministry staff and volunteers. The discussion includes citation of
court cases from both religious and secular contexts.

. (2015). Mastering reference checks for churches: Addressing 15 common questions to

reduce ministry vulnerabilities. Church Law & Tax Report: A Review of Legal and Tax Developments
Affecting Ministers and Churches, 29(2, March/April):1-2, 4-14.

“This article will respond to 15 common questions that arise when a church either solicits, or
responds to, a reference.” Focuses “on youth and children’s ministry.” States at the outset:
“Perhaps the most common reason that churches use references is to minimize the risk of liability
for the sexual molestation of minors by church workers [whether a compensated staff member or
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volunteer]. If used correctly, reference checks can reduce the risk of child abuse, and a church’s
liability for incidents of abuse that occur.” Cites material from state and federal court decisions.

. (2016). Liability for positive references: Churches can face liability for

recommending former employees known for misconduct. Church Law & Tax Report: A Review of Legal

and Tax Developments Affecting Ministers and Churches,30(1, January/February):9-15-17-20.
Discusses the relevance of an Illinois county district court decision for churches: “This case is
instructive for clarifying two issues of fundamental importance to church leaders: (1) civil
liability of mandatory child abuse reporters for failing to report abuse; and (2) liability for
providing positive references on former employees who were guilty of misconduct.” Discusses
the issue of mandatory reporter’s failure to report child abuse, noting specific provisions in states’
laws, noting differences. Cites specific state and federal court cases in which persons who were
victims of child sexual abuse “sue[d] ministers on the basis of a failure to comply with a child
abuse reporting law.” Regarding liability for providing false references, he summarizes rulings by
the Texas Supreme Court and the California Supreme Court, stating that “is likely [the rulings]
will be followed in other states,” and thus “[i]t is essential for church leaders to be familiar with
both of these rulings.” The cases involved circumstances in which leaders knew of an individual’s
prior sexual acts or rumors of prior sexual acts against minors and nevertheless provided a positive
reference to a youth-serving organization, which resulted in the individuals violating minors.
Gives 4 examples from church settings of how the rulings would apply. Part 3 discusses liability
for a failure to warn, and cites cases involving churches. Part 4 discusses liability for providing a
negative reference and court-recognized defenses, which include truth, qualified privilege, and
release. Part5 discusses interference with contract.

. (2016). Child sexual abuse: Far too many churches are legally vulnerable. Church Law

& Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches,30(2,

March/April):15, 17.
Noting “the growing number of lawsuits directed at churches today,” he briefly describes factors
that can “make a church susceptible to incidents of child sexual abuse” and expose it to “legal risk
and liability.” Factors include: media attention on cases of child molestation, especially those
involving churches; extensions of statutes of limitations for civil suits; innovative theories of
liability introduced by plaintiffs’ attorneys; greater appreciation of the “extent of the psychological
and emotional injury experienced by victims of sexual molestation...”; the significant percentage
of the population who were sexually molested or abused as minors; U.S.A. states’ reporting
requirements; litigation *“as a means to secure justice and promote personal healing.” States that
most civil suits “filed against churches for acts of sexual abuse have alleged that the church was
legally accountable on the basis of negligent hiring, negligent supervision, or negligent retention,”
and very briefly describes each. A sidebar notes that some insurers are reducing or eliminating
coverage for acts of child abuse related to churches. Another sidebar calls for continually
educating church boards “on the risks and liabilities of child sexual abuse,” suggesting this be a
“standardized part of a new board member’s job orientation.” Lacks references.

Hammersley, Faye M. (1998). Reconciling L.L.N. v. Clauder and Pritzlaff v. Archdiocese of Milwaukee:
Does this mean blanket immunity for religious organizations? Marquette Law Review, 81(2, Winter):611-
653. [Retrieved 05/08/03 at LexisNexis Academic database.]
Commentary on a Wisconsin state supreme court ruling in a civil case involving clergy sexual
misconduct. Part 2 briefly discusses basic principles courts use to review claims against religious
organizations and levels of review at federal and state levels. Principles in relation to the First
Amendment’s Free Exercise Clause include: compelling interest/least restrictive means; law of
general applicability test; the inapplicability of the Religious Freedom Restoration Act of 1993 to
state laws; secular versus ministerial or ecclesiastical conduct. Principles in relation to the First
Amendment’s Establishment Clause include: specific prohibitions against government action and
excessive entanglement as per the U.S. Supreme Court’s decisions in Everson v. Board of
Education and Lemon v. Kurtzman; neutral principles of law. Part 3 gives a brief overview of
theories of recovery from a religious entity in cases involving acts of its clergy: clergy
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malpractice; respondeat superior and vicarious liability; breach of fiduciary duty; negligent hiring
and retention; negligent supervision. Concludes that under Wisconsin law, the theory of negligent
supervision best meets a heightened standard of review under the Free Exercise Clause and a
neutral principles of law test under the Establishment Clause. It also serves a compelling state
interest, i.e., protecting children and adults from sexual misconduct. Part 4 examines Wisconsin
case law that led to the constitutional review, particularly Pritzlaff v. Archdiocese of Milwaukee,
and discusses the Wisconsin Supreme Court’s decision in L.L.N. v. Clauder. L.N.N., the plaintiff,
met Fr. Clauder, a Roman Catholic priest, in 1988 when she was a patient at a hospital where he
was a chaplain. In 1990, he sexualized their relationship. She sued the Archdiocese for negligent
supervision, a claim the Court disallowed in a divided opinion. Part 5 critiques the decision, and
proposes a way to handle claims in Wisconsin against religious organizations so as to not violate
federal and state constitutions. Concludes: “The claim of negligent supervision satisfies the
problem [of avoiding government entanglement in religious doctrines or limitations on free
exercise], is least intrusive to religious doctrine, can be decided on neutral principles of law, yet
still allows an injured plaintiff recourse for recovery.” 224 footnotes.

Herman, Mark. (2009). [Note] The liability of clergy for the acts of their congregants. The Georgetown

Law Journal, 98(1, November):153-184 [Retrieved 01/27/12 from the World Wide Web site of the

Journal: http://georgetownlawjournal.org/files/pdf/98-1/Herman.PDF.]
Herman graduated in 2009 from Georgetown University Law Center, Washington, D.C. “This
Note argues that when clergy engage in relationships directly analogous to special relationships in
tort law, they, too have a duty to protect third parties... This Note suggests a limited set of duties
apply to clergy who form counseling relationships with their congregants... The special
relationship inquiry at issue here does not raise the same constitutional or public policy concerns.
It depends not on the inherently ecclesiastical functions that clergy undertake, but rather on the
special knowledge or control that clergy possess with respect to the actions of dangerous
congregants. These secular factors, not religious obligation, place clergy in a position to prevent
foreseeable harm to members of the larger community.” Part 1 “argues that tort law generally
treats clergy as secular actors and that the First Amendment [of the Constitution of the U.S.A.] not
only permits, but also requires, such parallel treatment.” Begins with the demise of the doctrine of
charitable immunity that protected religious entities from tort suits, and the emergence “of a model
of corrective justice designed to compensate victims.” Also notes “expansions of tort law, which
now covers more theories of indirect liability and more causes of action related to sexual
misconduct, both of which have become relevant in the context of the church.” Examines and 3
possible First Amendment obstacles to suits by third parties against clergy, neutrality and non-
entanglement. Argues that “neutrality and non-entanglement limits thus leave a broad space in
which courts may use tort law to regulate the external action of churches and clergy based on
neutral principles.” Draws upon Fortin v. Roman Catholic Bishop of Portland, a Maine case in
which “a boy who was sexually abused by a priest, sued the local Catholic diocese for damages...
The court held that, because there was a special relationship between the church and the child
congregant, the church had a duty to protect the child when it became (or should have become)
aware of the risk of sexual abuse.” Part 2 argues that clergy who engage in counseling form a
special relationship with their congregants. Discusses “the different relationship theories that
courts have used to hold (or failed to hold) clergy liable based on analogies to their secular
counterparts. It then turns to an analogy between religious counseling and secular counseling to
demonstrate that a special relationship arises at least in the common circumstance of religious
counseling.” States: “The special relationship conception provides a framework for legally
characterizing the clergy-congregant relationship in a manner that consequently requires clergy to
discharge duties to third parties.” Draws upon the “leading modern case on special relationships,”
Tarasoff v. Regents of the University of California. Differentiates the duty to warn a third party
from malpractice and a religious standard of care for clergy. Part 3 “defines a limited but
important set of duties to warn that are required when clergy know that the congregants they
counsel foreseeably threaten third persons.” States: “First, clergy must warn the foreseeable
victim of the harm. Second, clergy must advise the congregant of the harmful nature of his
intended course of action.” Defends these duties as not violating First Amendment principles.
Regarding concerns about privileged communication, notes the variations in U.S.A. state laws,
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and take the position that “[t]o the extent that there is a conflict between privileged matter and the
duty to warn, the prevailing public policy favors disclosure.” The brief Conclusion is a summary.
Takes the position that to date, “courts have been reluctant to say that clergy have a duty to protect
third parties from the actions of their congregants. This Note has argued that such reluctance is
misguided.” 186 endnotes.

Hettich, Daniel John, & Dinger, Erica Lee. (2003). [Note] They answer to a higher standard: The ethical
obligations of church attorneys in sexual abuse cases. The Georgetown Journal of Legal Ethics, 16(4,
Summer):635-653.

By 2 students, Georgetown University Law Center, Washington, D.C. “This Note examines the
moral and ethical obligations of [Roman Catholic] Church attorneys in dealing with allegations of
sexual misconduct in the Church.” Begins with the hypothetical case of Attorney X, described as
Roman Catholic, and who, as he defends a priest accused of sexual molestation, “...must be a
zealous advocate for his client and act in the best interest of his client”, per the profession’s Model
Rules of Professional Conduct (2001). Briefly examines Model Rule 1.7 on conflict of interest,
the Church’s teachings on the relationship between work and faith, Model Rule 2.1 and the
separation of work and faith, the Church’s teachings and how Attorney X can consult his personal
moral conscience, and the interests of Attorney X and the Church. Part 3 explores if “an attorney
representing the Church should be held to a higher standard than the Model Rules that govern the
average attorney.” Considers 2 Church sources: Code of Professional Responsibility adopted by
the Canon Law Society of America and the Church’s Code of Canon Law (1983). Uses principles
derived from those sources “to examine specific examples of the Church attorneys’ behavior”,
specifically: use of deliberate delays, zealous advocacy that amounts to tactics of intimidation,
pleading the statute of limitations to avoid accountability, and the use of secret settlements in
circumstances that put children at risk and protect offenders from secular authorities. Concludes
that Church attorneys can be faulted “for using questions to intimidate or embarrass victims, for
employing delay tactics, using the statute of limitations as a sword, and for brokering secret deals
if they reasonably knew that the public would be harmed.” Also concludes: “Secrecy, use of the
statute of limitations, actively defending the accused, and delving for the truth, even if painful, are
all sanctioned by the Code [of Canon Law]. What the [Code] hinges on, as does much of Catholic
moral teaching, is the much more amorphous role of intent.” Thus, a Catholic attorney “must
carefully scrutinize his motivation” regarding particular behaviors in relation to legitimate and
illicit ends. 161 footnotes.

Hidalgo, Gabriela. (2019). [Article] Recurring cardinal sins: How the Holy See and canon law have
perpetuated child sexual abuse by clergy members. Children’s Legal Rights Journal [published by the
Civitas ChildLaw Center, Loyola University Chicago School of Law in cooperation with the National
Association of Counsel for Children], 39(2):145-163. [Accessed 03/07/21 at the World Wide Web site of
the journal:
https://www.childrenslegalrightsjournal.com/childrenslegalrightsjournal/volume_39_issue_2?pg=24#pg2

4]

Hidalgo is a student, School of Law, Loyola University Chicago, Chicago, Illinois. Citing the
2018 report by a Pennsylvania grand jury report into 6 of the 8 Roman Catholic dioceses in
Pennsylvania, states in the Introduction: “By continuing to conform and adhere to the Pontifical
Secret and not requiring mandatory reporting of child sexual abuse [CSA], the Roman Catholic
Church plays an important role in perpetuating [CSA] by clerics.” Part 1 “explains the function of
the Holy See and the [Church] hierarchy,” and its role as “the supreme body of government for the
entire [Church].” Part 2 “focuses on the role the Code of Canon Law has played in facilitating
[CSA] by clergy members.” Traces the development of the Code since its creation in 1917, with a
focus on “delict acts with a minor...for which clergy members could be ‘suspended, declared
infamous, and deprived of office.”” Describes the instructions entitled Crimen Sollicitationis and
Secreta Continere, including their relationship to the Church’s secret archive. Describes the 2001
document, “Motu Propio, Sacramentorum Sancitatis Tutela, which introduced new procedures
and protocols for how the Church must handle offending clergy members.” Critiques the
Church’s de-emphasis of its disciplinary process and its reliance on a “*approach’” to clerics who
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committed [CSA]. Part 3 “focuses on Pennsylvania’s current state law governing child sexual
abuse and its mandatory reporting laws. The article further explores the grand jury report and its
findings.” 2 years of investigation “revealed credible allegatiions against over three hundred
priests and identified over one thousand child victims.” States: “Pennsylvania child sexual abuse
laws are considered among the worst in the country in protecting children from sexual abuse due
to the civil and criminal statutes of limitations. Pennsylvania is lagging behind many states in
updating its statutes, despite being the state that has generated the most grand jury reports on
[CSA] in the country.” Analyzes Senate Bill 261 and amendments, which, as of January, 2019,
were pending. Part 4 is a 2-paragraph proposal “that Pennsylvania... further extend or eliminate
both criminal and civil statues of limitations pertinent to child sexual abuse.” Part 5 “urges for a
systemic reform within the Catholic Church.” Reforms to be considered include: *...seek[ing] to
rehabilitate an offender once he has been criminally or civilly punished so as to afford the victims
the justice they deserve.”; revision of the 1983 Code of Canon Law “to allow bishops to
temporarily remove or quarantine a suspected offender pending further investigation.”; exempting
acts of [CSA] from the “protection of the Pontifical Secret.”; “empowering the laity.” Part 6 is a
1-paragraph conclusion. States that the ultimate goal is for the “Church, as an institution, to
accept responsibility for the atrocities being committed by some of its clergy.” 204 footnotes.

Hoyano, Laura. (2010). [Comment] Ecclesiastical responsibility for clerical wrongdoing. Tort Law

Review, 18(3, November):154-164.
Hoyano is a Hackney Fellow and Tutor in Law, Wadham College, University of Oxford, Oxford,
England. Analyzes, discusses, and critiques the English Court of Appeals decision in Maga (by
his Litigation Friend, the Official Solicitor) v Trustees of the Birmingham Archdiocese of the
Roman Catholic Church [2010] EWCA Civ 256. The case concerns a male, pseudonym Maga,
“aged 12 or 13” in 1976, who was “systematically abused [sexually] by Father [Christopher]
Clonan in 1976.” Maga “had been brain-damaged in early infancy, suffered from epilepsy,” had
learning difficulties, and limited intelligence. Clonan was assigned 1972 to Christ the King
church in Coventry, England. Maga, who was not Catholic, met Clonan through Clonan’s work
with youth in the community, including non-Catholics. Maga complained about the abuse in 2006
after learning that another male had obtained compensation from the Archdiocese for his sexual
abuse by Clonan. (The parents of another male minor had complained in 1974 to the parish’s
supervising priest that Clonan had sexually abused their son, an altar server.) In the original Maga
case against the Archdiocese, the trial judge “found that Father Clonan had “cultivated’ the
claimant for the purpose of sexual abuse...” Given that Maga was not Catholic, the issue before
the appellate court was original judge’s ruling that there was insufficient connection between the
context of Clonan’s abuse of Maga, the priest who supervised him, and the Archdiocese to
establish a primary liability for negligence. The appellate court relied on the position of the
Supreme Court of Canada regarding vicarious liability. Hoyano states: “...the key to Canadian
vicarious liability doctrine is to be found in the economic concept of ‘enterprise risk’: vicarious
liability is generally appropriate where there is a significant connection between the creation or
enhancement of a risk and the wrong that accrues therefrom, even if it is unrelated to the
employer’s purpose and desires. [italics in original]” Comments that this position “will serve the
[public] policy considerations [of a liability law] providing an adequate and just remedy, and
deterrence. The in the context of child abuse, special attention should be paid to the existence of a
power or dependency relationship which on its own often creates a considerable risk of
wrongdoing. The power/vulnerability analysis is tied directly to the enterprise risk...” Identifies
5 factors in the Canadian decision that provide guidance to answer whether “the tort is sufficiently
connected to the tortfeasor’s assigned tasks that the tort can be regarded as a materialisation of the
risks created by the enterprise? ...At the heart of the inquiry lies the question of power and
control by the employer: both that exercised over and that granted to the employee. [italics in
original]” Offers 4 critiques of the reasoning in the appellate court’s decision regarding a standard
of care in relation to the priest who was Clonan’s supervisor. The conclusion states: “The concept
of enterprise risk as it was developed by the Canadian Supreme Court has the merit of signaling
both when and why vicarious liability should be imposed for intentional torts, and so has greater
explanatory power than ‘sufficient connection’ per se. [italics in original] ” 51 footnotes. [A
transcript of the Maga decision, retrieved 11/14/15, is available at: http://www:.bailii.org/cgi-
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bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2010/256.htmI&query=MAGA+and+(BY +and+HIS+
and+LITIGATION+and+FRIEND+and+THE+and+OFFICIAL+and+SOLICITOR)+and+v+and+
TRUSTEES+and+OF+and+THE+and+BIRMINGHAM+and+ARCHDIOCESE+and+OF+and+T
HE+and+ROMA]

Hudson, Barbara. (1998). Restorative justice: The challenge of sexual and racial justice. Journal of Law

and Society, 25(2, June):237-256.
Hudson is a professor of Criminology and Penology, Division of Sociology, University of
Northumbria at Newcastle, Newcastle upon Tyne, England. States at the outset: “This paper
focuses on one major theory, and reflects on one important controversy about its application,
which has appeared in the writings of critical/abolitionist criminologists during the last few years.
A significant development during the late 1980s and the 1990s has been the elaboration of the idea
of restorative justice [RJ], as an alternative to retributive justice; an urgent, and as yet unresolved,
controversy has been whether an abolitionist/restorative perspective is appropriate with regard to
crimes against women, children, and minority ethnic citizens.” Traces the rise in the literature of
calls for abolition and/or reform of the retributive penal system, and a parallel emergence of RJ as
a positive alternative to retributive criminal justice. Summarizes the goal of RJ as restoring
victims and offenders who have resolved their conflicts into safe communities, i.e., a refocus from
rule-oriented violations, which focus on offenders, to a focus on restoration of relationships.
Notes potential problems with RJ: “Difficulties arise with regard to reactions to persons who pose
clear danger to others; to persons who will not agree to offer redress or to refrain from similar
behaviour in future [sic]; to behaviour where the perspectives of the perpetrator and victim are so
opposed as to be non-negotiable, and to the impact of restorative procedures on the acceptability
of behaviour in the community. These problems are posed most acutely if one imagines replacing
punitive justice by [RJ] when the behaviour is violence against women, children, or minority
ethnic citizens.” States that her “purpose is to consider these dilemmas, and to ask whether the
most recent formulations of the restorative paradigm propose viable and appropriate remedies for
these most serious kinds of harms.” Gives an overview of the failure of the traditional criminal
justice system “to provide remedies for violence against women, children, and minority ethic
victims,” including sexualized violence against women and children. Analyzes the potential of RJ
“to provide an adequate response to racial and sexual violence,” stating that for RJ to so, “its
processes and remedies will have to address both the expressive and instrumental functions of
traditional retributive criminal justice.” Regarding sexualized violence, notes challenges for RJ:
“...formulat[ing] strategies that can deal with large numbers of victims and offenders; that can
provide protection and redress for victims; that can change social attitudes from tolerance to
disapproval; that can inculcate remorse and a desire for change in perpetrators, and that can bring
about a rebalancing of power within the crime relationship.” Identifies problems in the RJ
conferencing model in the context of sexualized violence, which include: “...lack of common
understanding, some agreed perspective,” between the person who was victimized and the person
who offended; “...huge imbalances of power between victim and perpetrator,” especially when the
victim is a child and the perpetrator is an adult; community involvement to deliver adequate
protection would need extensive resources, given the prevalence of sexualized violence. Noting
that while various RJ proposals “envisage some sort of ‘community’ representation — to arbitrate,
to mobilize resources, to express disapproval, to readmit,” they lack a clear definition of
community which identifies who would and would not be involved. States: “To serve the
expressive functions of punishment, restorative processes will have to devise ways of clearly
separating condemnation of the act from the negotiation of measures appropriate to the
relationships between the particular victim, the offender, and the community.” States that the
reforms of RJ will need to be accompanied by “vigorous social education to make sure that
domestic, sexual, and racial violence is behaviour which is strongly and generally disapproved,
and about which perpetrators feel a strong sense of shame.” While affirming the core principles of
abolitionism, calls for “more abolitionist thinking about the problems posed by behaviour that is
seriously harmful and widespread; that has not been subject to vigorous condemnation and
penalization by the state, and which involves the exercise of power by offenders over victims. In
particular, the problem of identifying the relevant ‘community’ and securing its participation,
representation, and co-operation, and the problem of the last-resort sanction for recalcitrant
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offenders, need to be addressed.” Concludes by describing as “the most intractable problem in the
path of [RJ]” is the loss “of a culture of social inclusion [in Britain and the U.S.A.] which would
underpin and support the development of processes whose outcome is shaming that was
reintegrative rather than eliminative, and where the ultimate goal is the enhancement of social
justice.” 56 footnotes. [While the context of sexual boundary violations in faith communities is
not addressed, the article is included in this bibliography because COSA and restorative justice
models have appealed to a number of faith communities who seek to integrate people who have
offended sexually.]

Hurley, Christopher T., & McKenna, Mark R. (2012). Child sexual abuse by clergy: Statute of limitations

and repose challenges. Illinois Bar Journal, 100(November):2-5, 10.
Hurley and McKenna are partners in the law firm, Hurley McKenna & Mertz, Chicago, lllinois.
The “article reviews the bases for the institutional liability of religious organizations for the
actions of their clergy, the limitations and repose defenses available to church defendants under
Ilinois law, and the impact of [the 2011 decision by the Illinois Appellate Court in Wisniewski v.
Diocese of Belleville] on practitioners handling sexual abuse claims against church organizations.”
The decision affirmed a lower court’s finding “that the Roman Catholic Archdiocese of Belleville
held a position of trust and confidence over the plaintiff, a former altar boy who was sexually
abused by a diocesan priest between 1973 and 1978. Because of this position of trust and
confidence, the appellate court recognized that the archdiocese had a special relationship with the
plaintiff, and therefor owed him a duty of care.” The court also “found that when such a special
relationship exists, the defendant diocese has an affirmative duty to reveal to the plaintiff facts that
would enable him to discover his cause of action against the archdiocese because of sexual abuse.
The diocese’s silence in spite of knowing its priest’s long history of abusing minors amounted to
fraudulent concealment...” States that prior to this ruling, “the Illinois statutes of limitations and
repose were overwhelming obstacles to victims of childhood sexual abuse at the hands of clergy
members because victims could not discover that their injury was wrongfully caused by the
actions of religious institutions until well after the limitations and repose periods had expired.”
Illinois law allows a statute of response to “be tolled if a plaintiff does not discover his claim due
to fraudulent concealment on the part of the defendant.” The consequence is that “the defendant is
estopped from raising the statute of limitations as a defense because through the defendant’s own
actions, the plaintiff’s complaint was untimely.” States that trial showed the Diocese of Belleville
“was aware of multiple instances of sexual abuse by the priest,” continued to assign him to
positions “with unmonitored access to children,” and “aware that the priest used coercive methods
to keep his victims quiet,” including “positive coercion, such as representations that the abuse was
a ‘good thing.”” Concludes: “Only pressure from plaintiffs pursuing the discovery of the
voluminous — and up to now undisclosed — files maintained by religious organizations will shed
light on the injuries suffered by the victims, and how such injustice can be prevented in the
future.” 29 references.

Hwang, Juwon, Nasar, Omar, Siddiqui, Saad, Tallarico, Shanna, & Yuen, Jennifer. (2007). Limited
justice: A call for the New York State Legislature to implement exceptions to the statute of limitations in
civil cases involving childhood sexual abuse. Westchester Bar Journal, 34(Spring/Summer):69ff.
[Retrieved 06/02/09 at LexisNexis Academic database.]
The authors are students at Pace Law School, White Plains, New York. States: “Clearly, the once
private tragedy and relatively obscured subject of childhood sexual abuse has now become an
important public concern. ...we will discuss why the recent changes [regarding] the statute of
limitations in the New York State Civil Practice Law and Rules [CPLR] by the New York State
legislature do not properly redress the seriousness of these crimes nor allow victims of sexual
abuse any real opportunity to recover from their abusers, and we will suggest which statutory
changes, if enacted by the legislature, would allow victims of child sexual abuse appropriate
means for recovery.” Notes that claims against Roman Catholic archdioceses in New York and
throughout the U.S. have helped garner public attention “while raising important considerations of
law that have racked the legal community.” Critiques New York Senate Bill 8441, effective June
23, 2006, which amended the CPLR and New York Criminal Procedure Law. Calls the “most
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significant change” that in the Criminal Procedure Law which *“abrogates any limitations period
with respect to criminal prosecutions for the crimes of rape in the first degree..., criminal sexual
act in the first degree..., and aggravated sexual abuse in the first degree..., and course of sexual
conduct against a child in the first degree...” The CPLR was amended to replace a 1-year civil
limitations period with a 5-year “statute of limitations for commencement of a civil action based
upon commission of these specifically enumerated offenses.” The new laws’ “significant
limitations in scope and applicability” are identified as: 1.) Lack of retrospective application
before the effective date. 2.) Application is limited to the abuser only which appears to block
recovery “against an organization or employer under a theory of vicarious liability, negligence,
fraudulent concealment, or other theories of civil liability... This limitation is particularly
important in light of recent cases involving clergy members and the Catholic Archdiocese...” 3.)
Application excludes acts of sexual abuse other than the 4 specific offenses as defined in the Penal
Law. 4.) “Finally, the enactments do not directly address the problems of delayed disclosure of
abuse and delayed discovery of injury by childhood sexual abuse victims.” “These changes fail to
address the real problems confronting victims of child sexual abuse, namely the nature and
resulting injuries of abuse that cause both the delayed disclosure of the abuse and the delayed
discovery of the injustice. Consequently, the Legislature’s new enactments fail to provide victims
with meaningful relief and justice...” Discusses the factors of awareness and ability that “must
exist before a person can bring legal action against his or her abuse” and discusses how these
related to experiences of trauma, e.g., when the person’s trust in an authority figure like a priest
“was completely shattered.” Cites precedents of the Legislature’s adoption of a delayed discovery
rule, based on principles of fundamental fairness, “to avoid the harsh results produced by
commencing the running of the statute of limitations before a claimant was aware of any basis for
an action.” Also cites other states’ law provisions “that have abandoned a strict accrual rule and
provide for delayed discovery in cases involving childhood sexual abuse.” Supports California’s
approach as “the best example of balancing the inequities of child sexual abuse and the policy
rationales for statutes of limitation.” Concludes with a call for the New York Legislature to adopt
“a fair and equitable rule of discovery.” 41 footnotes.

Idleman, Scott C. (2000). Tort liability, religious entities, and the decline of constitutional protection.

Indiana University Law Journal, 75(Winter):219ff. [Retrieved 03/30/03 at LexisNexis Academic

database.]
By an assistant professor, Marquette University Law School, Milwaukee, Wisconsin. Prompted
by an increase in tort litigation against religious entities and clergy, which are often related to the
latter’s alleged misconduct towards congregants or children. Concludes that the historical practice
of U.S. courts to not adjudicate tort claims against religious defendants will likely, if not very
likely, be functionally eroded, and will probably occur incrementally. Part 1 reviews the First
Amendment’s general prohibition on adjudicating questions involving religious truth and doctrine,
including not reviewing the internal decision-nmaking or governance of religious entities, i.e., the
rule of judicial deference. Notes in particular cases in which a tort of clergy malpractice is
alleged, a tort that courts have refused to recognize. Part 2 considers multiple factors — cultural,
judicial system as an institution, legal doctrine or theory — that “point towards the eventual erosion
or abrogation of the constitutional prohibition on subjecting religious entities to standard forms of
tort adjudication.” Part 3 uses case law to demonstrate 3 exceptions and partial abrogations of
First Amendment obstacles to adjudicating tort claims against religious defendants. Part 4 briefly
discusses other factors that suggest either the retention or the demise of the prohibition against
adjudicating religious questions, including the legal system, societal attitudes, and religious
entities’ responses to clergy sexual misconduct. Numerous references to civil cases involving
religious defendants. 147 footnotes.

Janci, Peter B. (2020). [Article] Helping #ChurchToo abuse victims hold religious entities accountable in
civil cases. Liberty University Law Review [published by Liberty University School of Law, Lynchburg,
VA], 14(2, Spring):317-350.

Janci is an attorney and partner, Crew Janci LLP, Portland, Oregon, “a law firm advocating for

victims of sexual abuse in cases against institutions of trust.” Section 1, an introduction, states:
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“From my vantage point, the internal dynamics at play in large Protestant institutions are largely
indistinguishable from those of most ‘secular,” for-profit corporations desperately trying to avoid
liability... When it comes to the #ChurchToo epidemic, while criminal prosecutions of predators
are important, they are not enough and do little to influence the conduct of enabling institutions.
Instead, civil liability is essential to help quell the epidemic of child sexual abuse in Protestant
religious institutions.” Section 2 (Part 1), “discuss[es] the important and unique intangible and
tangible benefits that survivors obtain through civil actions against religious institutions.”
Outcomes include: “an important venue” in which survivors may be heard; “opportunity for
meaningful redress” for the survivor, which include acknowledgment of the abuse and its church
context, and acknowledgment “that the abuse is evidence of systemic failures by the church
itself.”; increase in “transparency and scrutiny for religious entities regarding their child protection
efforts (and omissions)... [which] lead to reforms and cultural changes within churches that
increase the safety of children in the church today and in the future.” Section 3 (Part 2)
“address[es] the legal theories and approaches that survivors and their advocates can use to reach
religious institutions through civil lawsuits.” Discusses “the most promising approaches” in civil
law by describing more recent, successful ways to conceptualize and reframe the legal theories of
negligence, fraud and misrepresentation, and vicarious liability, including respondeat superior.
Section 4 (Part 3) briefly describes a 7-factor alternative to civil litigation which religious
organizations could choose “voluntarily and proactively: “s Accept responsibility for abuse that is
inflicted by religious leaders or in the church context; « Seek out and humbly listen to victims —
hearing them, seeking understanding, and embracing the truth they share; ¢ Sharing the
organizations secrets about abuse, including the documents and information kept by the
organizations about the perpetrator, information learned by the organization, and the
organization’s response; ¢ Repent and lament as an organization for the entity’s role in allowing
abuse; * Choosing not to rely on technical affirmative defenses like the statute of limitations... o
Proactively seeking out and make meaningful amends to victims (including individual
compensation) instead of waiting for victims to come forward with demands; and, « Embrace a
culture of child protection as a top priority — going the extra mile to do everything reasonably
possible to protect against future abuse.” Section 5, the conclusion is a 1-paragraph conclusion.
Cites U.S.A. cases involving The Church of Jesus Christ of Latter-Day Saints, Roman Catholic
Church, Southern Baptist Convention, and Seventh-day Adventist Church. 134 footnotes.

Jaziri, Ryan W. (2011). [Note] Fixing a crack in the wall of separation: Why the religion clauses preclude

adjudication of sexual harassment claims brought by ministers. New England Law Review, 45(3,

Spring):719-752.
Jaziri is a student, New England School of Law, Boston, Massachusetts. “This Note argues that
sexual harassment claims brought by ‘ministers’ against religious organizations under Title VI [of
the Civil Rights Act of 1964] should be barred under the ministerial exception because of the
governmental intrusion on the establishment and free exercise of religion that would otherwise
result.” States: “In 1972, courts began recognizing a ‘ministerial exception’ to Title VI, which
holds that religious organizations have the constitutional right — based on the religion clauses of
the First Amendment — to choose their clergy.” Cites federal district court cases involving sexual
harassment of a female associate pastor in an Evangelical Lutheran Church of America
congregation, of a Roman Catholic seminarian preparing to become a Jesuit priest, and of a female
associate pastor in a Presbyterian Church (U.S.A.) congregation. Part 1 “provides an overview of
the statutory and case law that has led to the creation of the ministerial exception” and “examines
the problem that has arisen in sexual harassment claims brought by ministers against churches.”
Discusses the First Amendment justification for the exception, and the different approaches in
U.S.A. federal circuit courts to the application of the exception, i.e., “the traditional approach,
which bars all claims made by those in ministerial positions, and the minority approach, which
allows ministers to bring claims against churches when the claims are unrelated to religious
doctrine.” Part 2 “analyzes sexual harassment claims in the context of ministerial employment
and argues that civil courts should not adjudicate these claims.” Part 3 “discusses the policy
concerns and limitations of the ministerial exception.” Asserts that a proper interpretation of the
law would not preclude ministers who were sexually harassed from seeking compensation from
the individuals who harassed them. The conclusion is a 1-paragraph summary. 268 footnotes.
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Johnson, Julie. (1997). [Comment] The sanctuary crumbles: The future of clergy malpractice in

Michigan. University of Detroit Mercy Law Review, 74(Spring):493ff. [Retrieved 05/26/03 at LexisNexis

Academic database.]
Commentary on a New Jersey appellate court decision that recognized clergy malpractice as a
valid means of pressing a civil claim of breach of duty and negligence in a case involving a
clergy’s sexualizing a counseling relationship with a parishioner, F.G. v. MacDonell. [Note: the
proper spelling of the defendant’s name is MacDonell; upon appeal after this article was written,
the New Jersey Supreme Court dismissed the claim of clergy malpractice.] Section Il. examines
clergy malpractice as a cause of action: briefly reviews several civil cases, other legal theories for
redress, and defenses. Section Il1. considers several clergy malpractice cases in Michigan in the
context of professional malpractice and Michigan statutes regarding clergy. Concludes with a call
for the Michigan legislature to act to protect citizens from the consequences of clergy malpractice
by developing a professional standard of care for clergy. 191 footnotes.

Jones, Ruth. (2005). The extrajudicial resolution of sexual abuse cases: Can the Church be a resource for

survivors? [Beyond Prosecution: Sexual Assault Victim’s Rights in Theory and Practice Symposium]

Suffolk University Law Review, 38:351ff. [Retrieved 03/13/06 at LexisNexis Academic database.]
By a professor of law, McGeorge School of Law, University of the Pacific, Sacramento,
California. Anessay. Part 1, a brief introduction, identifies a culture of secrecy regarding sexual
abuse, in general, and the sexual abuse of minors in the Roman Catholic Church, in particular.
States: “Unfortunately, the Church failed victims by choosing to support offenders rather than
abused children. As the Church and legislators enact changes designed to reshape the role of the
Church in processing abuse allegations, it is important to consider whether those changes will
make the Church a more effective extrajudicial resource for victims.” Part 2 briefly presents an
overview of widespread sexual abuse of minors by Catholic priests and the responses of the
hierarchy upon discovery. Focuses on survey statistics regarding disclosure of abuse by victims,
parents, and victims’ attorneys. Notes: “...the Church was primarily asked to be a resource for
adult survivors and adults acting on behalf of children rather than a reporting source for children.”
Part 3 addresses why adult survivors and parents turn to the Church rather than forms of secular
intervention like child welfare agencies or the judicial system and civil litigation in order to
resolve abuse allegations. ldentifies various tradeoffs associated with various options. Part 4
briefly describes what survivors and parents who approached the Church wanted from it and the
hierarchy, and how the hierarchy failed in its “role as an extrajudicial resources for resources.”
Part 5 reports on recent changes in U.S. laws and Church procedures for dealing with abuse
allegations. Comments: “Although the current proposed changes to secular laws will provide
more opportunities for some survivors to pursue claims in the judicial system and might deter
some parents from reporting to the Church, they do not fundamentally alter the strengths and
limitations of the secular systems. It is therefore unlikely that these changes will alter the desire
and need of many survivors and parents to turn to the Church rather than secular institutions.”
Regarding changes in Church policies, comments: “From the victims’ perspective, the most
relevant changes made to Church policies by the adoption of [The Charter for the Protection of
Children and Young People] and [The Essential Norms for Diocesan/Eparchial Policies Dealing
with Allegations of Sexual Abuse of Minors by Priests or Deacons] are reconciliation activities,
removal of priests from the ministry for even a single act of abuse, and the policy of reporting
allegations to civil authorities.” Identifies major impediments to implementation. States: “The
changes within the Church have the potential to strengthen the spiritual response to survivors and
parents, however they do not address the inherent limitations of the Church to act alone against
abusers in a way that will keep children safe and preserve the privacy and autonomy of survivors.”
Part 6 is a very brief conclusion. 73 footnotes. [Based on a paper presented at 2004 annual
meeting of the Law & Society Association, Chicago, Illinois.]

Jones, Timothy Willem. (2015). Sin, silence and states of denial: Canon law and the “discovery’ of child
sexual abuse. Australian Feminist Law Journal, 41(2, December):237-252.
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Jones “is ARC DECRA Research Fellow in History and the Australian Research Centre in Sex,
Health and Society at La Trobe University, and Lecturer in History at the University of South
Wales. He has worked as an historical consultant for the Australian Royal Commission into
Institutional Responses to Child Sexual Abuse.” Begins by describing an analysis of what
prompted social “recognition of the harms of adult sex with minors” since the late 1970s and
1980s when “a new “discovery’ of the phenomenon” occurred. “This discovery initially was
located in feminist critiques of male violence within the family, but quickly spread to other sites:
homosexual, paedophile rings, satanic ritual abuse and, most recently, clerical sexual abuse.”
States that church authorities in Australia have recently “lament[ed] the past failures of their
institutions, but go on to explain it as a failure of interpretation. In the past, they understood child
sexual abuse primarily as sin (to be resolved through forgiveness), and later as pathological
behavior (to be resolved through therapy). Only in recent times, they say, was it understood as a
crime (requiring a criminal justice response).” He calls as unsettling the “concurrence between
historians of sexuality, feminists and church authorities regarding an historic insensitivity to child
sexual assault prior to the 1970s” because the period “correspond[s] with what appears to be the
historic period in which CSA [child sexual abuse] in [Roman Catholic] religious institutions [in
Australia and the U.S.A.] was at its worst.” To consider how the criminality of CSA was silenced,
he briefly reviews literature on moral panics and Stanley Cohen’s sociology of denial, which
includes literal denial, interpretative denial — admitting the facts “but ascribing to them different
meanings.” And implicatory denial — refusing neither facts nor conventional interpretation, but
“*the psychological, political, or moral implications that conventionally follow.”” The article
challenges the notion that major Christian churches were unaware of CSA. He “examine[s] two
historical case studies to explore how attention to the law, in relation to theology and medicine,
might complicate narratives of a late discovery of clerical child sexual abuse.” Begins by
considering Roman Catholic canon law, 1917-2001, regarding CSA. Cites 2 canons in the 1917
and 1983 editions where CSA “is clearly characterised as a crime for which a priests can be
punished, including by being deposed from the clerical state, or laicized.” Notes, however, that
canon law’s standard of proof for a determination of guilt is moral certainty, similar to that of
“*beyond reasonable doubt’” in criminal law, and manifestly higher than the standards of
probability used in civil law.” Also notes that punishment is a last resort in canon law, and that its
primary purpose is remedial, principles to be implemented by a bishop who, prior to 2001, was
solely responsible for deciding to initiate a priest’s penal trial or respond pastorally. ldentifies this
as a conflict of interest. States that until September 30, 2013, “it appears no Australian bishop has
ever initiated a trial in a canonical court for sexual offences against a minor.” Offers perspectives
on why canon law “was rarely used to impose substantive penalties on offending clergy.”
Concludes: *“This history demonstrates that for the Roman Catholic Church, failures to respond
appropriately to allegations of the sexual assault of children by clergy are not due to silences in
canon law.” Continues by tracing governance records in the Church of England, 1870-1970,
through the use of archival material. Notes regular, secret meetings of bishops in which a “caution
list” of priests was maintained and discussed. States: “In reports published in 1929, 1945 and
1955, the bishops developed a strict attitude to clerical sex offenders... The archives show that,
like Roman Catholic bishops, Anglican bishops frequently resorted to medical advice and
treatment for sex offenders... In addition to referring men to secular psychological and
psychiatric services, the Church treated men under discipline for sexual and other offences directly
through a number of in-house channels,” including its Church Army, “an evangelistic and social
work organisation within the Church.” Notes: “While age [of the victim] is not a significant
analytic category in the bishops’ discussions of clerical offenders, this archival silence does not
equate to an absence of evidence of offences against children. From handwritten annotations on a
draft revision of the cautionary list from 1903, it is evident that at least 13% of annotated offenders
had offended against children. Similarly, a closer reading of their discussions of homosexual
offences reveals that offences against boys — possibly the most numerous of child sex offences —
were submerged in this category.” Cites archival material to demonstrate that “*homosexual
misconduct’” was used to categorize even the “very obvious case of child sex abuse.” Suggests
that “[t]he silence of age in Anglican bishops’ governance of sex offenders through euphemism
and the catergorisation of offences through sex and sexuality, might thus equate to what Cohen
termed “interpretive denial’: not a denial that offences took place, but that they involved
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children.” States that “there is little evidence of clergy subject to allegations of the sexual assault
of children being tried through [the Anglican Church’s] ecclesiastical courts.” Concludes “that
prior to the feminist articulation of sexual politics and sexual violence as a wider social and
political issue, there were frameworks [in churches] for the recognition of the gravity and harm of
these offences... Common to both case studies... are techniques of interpretative and implicatory
denial that limited and contained responses to clerical CSA to the rehabilitation of the offender,
neglecting pastoral care and justice for survivors.” 79 footnotes.

Junge, Ember Reichgott. (2003). Atty. Jeffrey R. Anderson: Fighting for the rights of sex-abuse victims.

The Minnesota Lawyer, (January 27). [Retrieved 07/14/03 at LexisNexis Academic database.]
Newspaper-style article that briefly profiles attorney Jeffrey R. Anderson, St. Paul, Minnesota,
founding partner of Reinhardt & Anderson. Anderson has represented nearly 500 sexual abuse
victims of Roman Catholic priests since the mid-1980s. Reports that Anderson “says he spends 50
percent of his time working with survivors to empower and help them, 25 percent bringing cases
to the court of public opinion, and 25 percent trying cases in the courtroom.” Half his work is
non-fee related. Briefly describes an important settlement with the Abbot of St. John’s Abbey,
Collegeville, Minnesota, in 2002 that resolved 13 pending claims of sex abuse and established a
framework to address abuse by priests, a model that Anderson is using in mediated negotiations
with Roman Catholic dioceses. The settlement included public apology, acknowledgement of the
abuse, and creation of an independent review board with investigative powers, among others.

Kearns, Lauren. (2003). [Note] Incorporating tolling provisions into sex crimes statutes of limitations.

Temple Political and Civil Rights Law Review, 13(Fall):325ff.
In the introduction, notes the “notable increase [in the past decade] in public awareness about
sexual abuse and rape” which includes “a new understanding about the prevalence of these crimes
and the devastating effects they can have on victims [as well as] the knowledge that statutes of
limitations often bar the prosecution of these types of crimes.” To support this, cites a 2002
decision by a Bronx, New York, district attorney not to proceed in a criminal proceeding against a
Roman Catholic priest due to expiration of the statute of limitations. Takes the position “that the
gravity of sex offenses combined with many victims’ inability to report them, along with
developments in DNA technology call for alterations to existing statutes of limitations on sex
crimes.” Part 1 is “an overview of the rationales behind statutes of limitations in general.” Notes
the wide variations between U.S. states. Describes very briefly “five basic theories upon which
states rely when altering and applying tolling provisions to their statues of limitations on sex
crimes. They are: 1) the ‘continuing crime’ theory; 2) the ‘concealment/secret manner’ theory; 3)
the “discovery of the crime’ theory; 4) the use of state residency provisions; and 5) the use of DNA
warrants.” Part 2 discusses each theory and “highlight[s] pertinent cases in which they have been
applied.” Regarding state residency provisions, cites criminal cases in Michigan and
Massachusetts in which prosecutors “recently charged five [Roman Catholic] priests with crimes
including sexual assault and child rape using their respective state’s residency provisions [to
overcome the statute of limitations].” Part 3 describes benefits and detriments of provisions under
of the 5 theories, and “give[s] some recommendations about how each provision might be
incorporated into a [single] statute [of limitations]” Includes a very brief discussion of
safeguarding innocent defendants. The conclusion calls for a balanced approach that protects
defendants’ rights and allows for the administration of justice by including the 5 provisions into a
state’s statute of limitations. 308 footnotes.

Kelty, Lisa J. (2009). [Note] Malicki v. Doe: The constitutionality of negligent hiring and supervision
claims. Brooklyn Law Review, 69(3, Spring):1121-1158.

Kelty is a student, Brooklyn Law School, Brooklyn, New York. In Part 1, the introduction, she

states: “In recent years, clerical sexual abuse has been exposed as a problem of startling

proportions in the United States, touching impacting nearly every American diocese [of the

Roman Catholic Church]... This Comment will examine the constitutionality of negligent hiring

and supervision claims brought against religious institutions. It will focus on one case in

particular, Malicki v. Dog, in which the Florida Supreme Court allowed a negligent hiring and

© Evinger, J.S. (2022) with FaithTrust Institute. Annotated Bibliography, 38th rev. Sections 11d.-XI1I1. p. 125



supervision claim to proceed against St. David Catholic Church and the Archdiocese of Miami
(collectively, the “‘Church Defendants’). Malicki involved the molestation and sexual abuse of an
adult and child parishioner by a priest [ Fr. Jan Malicki, an associate pastor] of the St. David
Catholic Church in Miami... The minor and adult parishioner worked at the church in exchange
for tuition and worked under the direct supervision and control of Father Malicki and the Church
Defendants.” Part 2 describes the case’s facts and the Florida courts’ decisions, including the
Florida Supreme Court’s decision to allow the plaintiffs’ suit “for negligently hiring, supervising,
and retaining” Malicki. Part 3 is “a general discussion of the [U.S.] Supreme Court’s current
interpretation of the First Amendment’s Free Exercise and Establishment Clauses,” an exploration
of “the flaws in the Florida Supreme Court’s decision,” and her rationale for her critique of the
Court’s reasoning in its decision. Part 4 is introduced as: “The shortcomings of Malicki aside,
there are very important social reasons for imposing liability upon the Roman Catholic Church
and other religious institutions for the blatant disregard of the welfare of individuals put in the care
of its clergy. The remainder of this Comment will discuss these policy concerns, namely, the
impact of sexual abuse by clerics on its victims and the failure of religious institutions to tackle the
problem themselves. This Comment will also pose possible alternate remedial schemes, including
the utilization of some intentional torts and criminal charges... ... considering the traumatic
effects cleric sexual abuse has on its victims, it is imperative to propose possible solutions to curb
the epidemic. The failure of religious institutions to confront and remedy the problem themselves
accentuates the need for outside solutions... Some possible responses include the utilization of
intentional torts, vicarious liability, and criminal charges... The most easily applicable of these
[criminal] laws is endangering the welfare of a child. ...institutional leaders may also fall under
the umbrella of criminal facilitation statutes.” Part 5 is a 1-paragraph conclusion. 218 endnotes.

King, Elizabeth B. Ludwin. (2018). [Article] Transitional justice and the legacy of child sexual abuse in
the Catholic Church. Albany Law Review [published by Albany Law School, Albany, NY], 81(1):121-
144. [Accessed 02/18/21 at the World Wide Web site of the journal:
http://www.albanylawreview.org/Articles/vol81 1/121%20King%20PRODUCTION.pdf]
King is an adjunct professor, Sturm College of Law, University of Denver, Denver, Colorado.
Uses “the lens of transitional justice, a field that examines States’ responses to human rights
abuses by a former regime” to highlight “accountability gaps” in the Roman Catholic Church’s
responses to its “legacy of the sexual abuse of minors.” States that the focus is “almost
exclusively on the epidemic of sexual abuse by priests in the United States.” Part 1 is
introductory. Part 2 describes the “size and scale of the crisis.” Part 3 “examines the Church’s
response to the revelations of sexual misconduct by priests perpetrated on minors.” Part 4 is the
application of the lens transitional justice to the Church’s response, including “the successful
efforts to obtain justice for survivors, as well as areas that still need to be addressed.” States:
“Most glaringly, the near complete focus on preserving the reputation of the Church at the expense
of the survivors underscores a missed opportunity for the Church to acknowledge and learn from
those it hurt.” In relation to the Church, discusses mechanisms of accountability — amnesty,
criminal and civil sanctions, lustration (removal of individuals from their posts, e.g., laicization of
priests), law reform, and truth commission. In evaluation the efforts, states: “One potent
mechanism of accountability that the Church has not implemented is the establishment of a forum
like a truth commission in which victims can tell share [sic] their experiences in a formal setting
that then creates a narrative of what happened.” Part 5, the conclusion, very briefly presents
recommendations “on how the Church can best move forward...” 186 footnotes.

Kochansky, Gerald E., & Herrmann, Frank. (2004). Shame and scandal: Clinical and Canon Law
perspectives on the crisis in the priesthood. International Journal of Law and Psychiatry, 27(4,
July/August):299-319.
Kochansky is assistant clinical professor of psychology, Massachusetts Mental Health Center,
Harvard Medical School, Boston, Massachusetts. Herrmann is associate professor of law, Boston
College Law School, Newton, Massachusetts, and a Roman Catholic priest in the Jesuit order.
“This paper describes and synthesizes formulations and hypotheses derived from the authors’
clinical and canon law analyses of some of the factors that may have contributed to what has been
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widely perceived as a longstanding failure of Roman Catholic Church authorities to effectively
address evidence of sexual abuse committed by a relatively small number of Catholic

priests. ...[the paper] offers hypotheses about some of the factors that may have contributed to a
culture of secrecy and silence, with subsequent disastrous effects.” They propose narcissism as a
general term and as a psychological construct as a conceptual framework for understanding a long-
standing tendency of Church authorities to conceal the misconduct. Regarding individuals, “...we
propose that narcissism can play a critical role in the psychological development, character
organization, and psychopathology” of priests and seminarians. Regarding Church hierarchy, they
identify institutional narcissism as a focus on self-protection that is associated with secrecy and
the failure to contain offender priests. Briefly presents several cases from Kochansky’s clinical
practice to illustrate. The first is a diocesan seminarian who “used his new role to sexually exploit
adult women who were drawn to him because of his extraordinary good looks, the mystery of the
ostensibly unavailable celibate, and his pseudoattentiveness to their pain and needs.” Discusses
shame and guilt in relation to religious confession. Draws from clinical studies for comparison
and to further apply the narcissism concept. Herrmann is Section 3 examines prominent
ecclesiastical values as embodied in the 1983 Code of Canon Law as 1 factor that guided the
Church hierarchy’s institutional decisions. Canonical topics include: the ecclesiastical culture’s
expectations of its clerics, avoiding scandals and responding to harm, and the pastoral nature of
canon law and Church processes. They conclude: “...the primacy of the goal of avoiding scandal
at all costs was multidetermined, resulting from factors associated with the character organizations
and psychodynamics of individuals as well as institutional values emphasized in the canon law.”
They offer brief recommendations regarding psychological screening and evaluation of applicants,
treatment for seminarians and priests, and education. 10 footnotes; 42 references.

Kropp, Sarah J. (2014). [Comment] Solving the Penn State problem: Holding the institution accountable

for its conspiracy of silence. Capital University Law Review, 42(1, Winter):167-214.
Kropp is a student, Capital University Law School, Columbus, Ohio. Part 1 is introductory.
States: “This Comment discusses the sexual abuse scandals involving two [Roman] Catholic
dioceses: one in Philadelphia, Pennsylvania and the other in Kansas City, Missouri. While the
action of pedophiles are reprehensible, the conduct of those individuals is not the epicenter of the
discussion. Rather, this Comment focuses on the culpability of the institutions that foster and
acquiesce to the crimes of the sexual offenders they harbor.... These institutions systematically
enabled such crimes to occur and actively concealed crimes in order to keep businesses and
reputations intact...” Part 2, entitled “Cover-ups within the Catholic Church,” describes the
criminal convictions of Bishop Robert Finn of the Kansas City Diocese “for his failure to act in
the face of confirmed child abuse” by a priest, and of Monsignor William Lynch of the
Archdiocese of Philadelphia who was convicted on charges of child endangerment, “which
stemmed from his lax oversight” of a priest. Notes that Lynch’s conviction was overturn on
appeal “on the basis of disputed interpretation of child welfare law. While there was sufficient
evidence to show Lynn “prioritized the archdiocese’s reputation over the safety of [child] victims,’
the court did not find child welfare law could be used to prosecute Lynn as a mere supervisor.”
She analyzes the legal theories of criminal liability used by prosecutor against dioceses and
diocesan officials, and concludes: “...it is apparent that current law is not equipped to prosecute
crimes of this nature.” She infers that prosecutors’ “ability to convict Bishop Finn and Monsignor
Lynn” indicates “that the institutions could be subject to suit if there was a statutory provision
under which officials could properly prosecute them.” Part 3 examines 2 ineffective attempts to
hold accountable Catholic entities through the Racketeer Influenced and Corrupt Organizations
Act (RICO) as “cause of action for imposing liability on institutions for sex crimes committed by
an employee.” States in Part 4: “As it is now, the law does not send a message to institutional
perpetrators that their conduct is deplorable because there is not a regulatory scheme under which
their conduct clearly violates the law.” She “reviews theories of liability and culpability, including
a look at the history surrounding institutional accountability, and examines the legal and
philosophical theories under which institutions like the Catholic Church or [The Pennsylvania
State University] can be held accountable.” Theories include vicarious liability or respondeat
superior, direct liability or self-identity approach, and strict liability. Concludes: “Strict liability
is the most attractive theory under which officials could prosecute [an institution] and its various
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officials.” Part 5 “examines the background and legal proceedings involving Jerry Sandusky and
other employees of Penn State to determine the adequacy of the legal charges against those
involved.” Sandusky was found guilty in 2012 of 45 counts of sexual abuse; civil cases are
underway against top University officials; criminal cases are pending against 2 top officials “for
their failure to report allegations of child abuse against Sandusky to law enforcement or child
protection authorities in 2002 and for committing perjury” in their grand jury testimony in 2011.
[In 2017, both pled guilty to child endangerment charges.] States that the “Jerry Sandusky child
abuse scandal” serves “to illuminate the failures of the law itself in the legal system’s inability to
adequately prosecute crimes of this magnitude.” Presents a table listing Pennsylvania criminal
and civil laws applied by authorities and plaintiffs against Penn State and its officials. Concludes
that the institutionalized crime — “deliberate decisions to conceal crimes against children to save
[the institution’s] reputation and serve its economic interests” [italics in original] — “requires its
own cause of action tailored to the unique challenges presented by an institutional defendant like
Penn State or the Catholic Church.” Part 6 proposes a John Doe Statute” which would impose
“strict liability on institutions when their employees commit a sexual crime against a minor,” and
“includes specific civil and criminal penalties that offer a more certain means of accountability for
the institution and justice for the victims.” Presents her rationale and describes the Statutes
components of institutional accountability, criminal liability, civil liability, mandated reporting,
tolling of statute of limitations, and civil remedies. Part 8 applies the proposal’s components to
the facts of the Penn State circumstances. Part 8 is a 3-paragraph conclusion. Among her sources
is a Pennsylvania grand jury report concerning the Catholic Church’s Archdiocese of Philadelphia,
civil suits against Catholic entities filed by survivors of clergy sexual abuse, and Report of the
Special Investigative Counsel Regarding the Actions of the Pennsylvania State University Related
to the Child Sexual Abuse Committed by Gerald A. Sandusky. 338 footnotes.

Kuo, Alexandria, & Lund, Emily. (2018). Employing ex-offenders: What churches should know: Offering
employment to those leaving prison while striving to avoid accusations of negligent hiring. Church Law
& Tax Report: A Review of Legal and Tax Developments Affecting Ministers and Churches, 32(3,
May/June):10-11.

Kuo is the journal’s former editorial intern. Lund is the journal’s assistant editor. They

discuss practical steps for churches to take and practices to avoid when considering

whether to hire a person a person with a criminal background. Regarding the risks of

negligent hiring and selection, states: “The church administrator’s responsibility is to

ensure the safety of the congregation and staff. If a crime were to occur, the church may

be sued for risk of negligent hiring — thus, every church (like any other organization)

should have knowledge of the backgrounds of their staff members prior to the start of any

employment.” Quotes Midgett Parker, an attorney and editorial advisor for the journal:

“*Don’t hire someone who has been convicted of sexual child abuse to lead a youth

ministry, because it is related to the job... You wouldn’t hire someone who has been

convicted of financial fraud to be your bookkeeper.”” [See also: Hammar, Richard.

(2018). What is Negligent Selection, p. 11. In this sidebar, Hammar, the journal’s senior

editor, provides a general definition of negligent selection, calling it “[o]ne of the most

significant legal risks facing churches...”]

LaBarbera, Samantha Kluxen. (2005). [Note] Secrecy and settlements: Is the New Jersey Charitable
Immunity Act justified in light of the clergy sexual abuse crisis? Villanova Law Review, 50:261ff.
[Retrieved 10/25/05 at LexisNexis Academic database.]
LaBarbera is not identified. “This Note discusses the New Jersey Charitable Immunity Act in
light of the [Roman] Catholic clergy sexual abuse scandal.” Part 1 is a brief introduction and
introduces the problem: In New Jersey, victims of clergy sexual abuse are barred from seeking
civil damages for negligence because the state’s “Charitable Immunity Act shields the church
from tort liability in order to ensure its assets are not depleted.” States: “Because of a bevy of new
allegations nationwide recently renewed questions about church liability, the time has come to
reevaluate the statute and its place in an environment where clergy sexual abuse of minors is an
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unfortunate reality.” Focuses on the Catholic Church because of its large institutional status. Part
2 very briefly traces the Act’s history in New Jersey, beginning with the adoption of common law
doctrine by the State Supreme Court in a 1925 case. Notes that the Act, adopted in 1959,
“represents a minority position among United States jurisdictions.” Part 3 very briefly presents
the various justifications for the doctrine of charitable immunity, and offers applicable
counterarguments. Notes that the New Jersey legislature emphasized economic justifications for
the Act, particularly the possible depletion of charitable funds if the doctrine was abolished. Notes
a State Supreme Court decision which identified the assumption of risk rationale as another of the
legislature’s intents. Part 4 considers whether the Act is appropriate and effective in light of
clergy sexual misconduct in the Catholic Church. Argues that the widespread nature of the
problem negates the Act’s valuing of the benefit to society of charitable works over the
‘occasional’ victim. Also argues that “the Church has played a direct role in enabling clergy
sexual abuse to reach epidemic proportions.” Suggests that recent “institutional changes do not
negate the need to reexamine charitable immunity.” Also suggests that large diocesan monetary
settlement agreements with victims “may undermine the legislative intent” of the Act. Part5
concludes that New Jersey should amend the Act to reduce impediments to victims of clergy
sexual abuse in tort actions related to negligent hiring and supervision cases. Draws from
arguments in Part 4 to support the conclusion. Proposes an exception to the Act “where
negligence has resulted in the sexual abuse of a minor.” 243 footnotes.

Landry, Benjamin David. (2011). The Church abuse scandal: Prosecuting the Pope before the

International Criminal Court. Chicago Journal of International Law, 12(1, Summer):341-373.
Landry is a student, The University of Chicago Law School, Chicago, Illinois. Following the
suggestion by United Nations Judge Geoffrey Robinson in 2010 that Pope Benedict XVI, formerly
Cardinal Joseph Ratzinger, be prosecuted before the International Criminal Court (ICC) for
“crimes against humanity” for his role in what has been described as the Roman Catholic Church’s
“pattern of concealing [sexual] abuse [of minors by priests] from civil authorities and allowing
offenders to remain members of the clergy [which] enable more abuse.” Prior to being elected
Pope, Ratzinger was the head of the Church’s Congregation for the Doctrine of Faith (CDF), “in
which capacity he was responsible for addressing accusations of sexual abuse by Catholic priests
worldwide.” Landry’s “Comment will provide a legal analysis of the viability of prosecuting the
Pope in the ICC for crimes against humanity for his conscious disregard of the sexual abuse of
children by Catholic priests under the power of the Catholic Church.” Part 1 is an introduction.
Part 2 is a lengthy consideration of the Pope’s culpability in relation to the ICC Statute regarding
crimes against humanity. Concludes that prosecution is plausible under: “Article 28’s respondeat
superior individual criminal liability covers the Pope’s position in the CDF and his actions...
Although there are some obstacles in terms of legal definitions and evidentiary showings, a
potential prosecutor has colorable arguments for culpability.” Part 3 examines whether the Pope
has viable defenses, and concludes: “The primary, and likely only, substantive defense will be
that the Pope is due head of state immunity.” Noting that the ICC Statute does not recognize head
of state immunity, states: “While this presents a potential barrier to invoking jurisdiction, it (a)
has no bearing on whether the ICC recognizes the immunity as a defense in trial...” Part 4
considers how the ICC could obtain jurisdiction to try the Pope, and explores jurisdictional issues
that present “serious challenges for a prosecutor.” Part 5 is a 1-paragraph comment on the
possible outcomes of a successful prosecution. He recommends creation of a trust fund under
Avrticle 79 that would benefit victims, which “will encourage more abuse to come to light and will
allow the Church to take an affirmative step in redressing its omissions. Part 6 is a 1-paragraph
conclusion. 172 footnotes.

Lear, Mark C. (1997). [Note] Just perfect for pedophiles? Charitable organizations that work with
children and their duty to screen volunteers. Texas Law Review, 76(1, November):143-182.
By an associate editor of the publication. Addresses a broad issue raised by the ruling in a recent
Texas civil case involving molestation of a Boy Scout by the scoutmaster: “What legal duties, if
any, are imposed on nonprofit organizations to protect their child beneficiaries from sexual abuse
by volunteers working within the organization?” Part 1 reviews the possibility of imposing the
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doctrine of vicarious liability on nonprofit organizations “by which the tort of the servant is
charged to the master as a result of the relationship between them.” Notes courts’ historical
reluctance to expand respondeat superior doctrine, and calls this “justified under sound public
policy rationales as well.” Calls vicarious liability “a crude, overbroad method of accomplishing
the goal of careful selection of volunteers.” Concludes that the common law doctrine of negligent
hiring “would much more effectively accomplish the goal of encouraging care in volunteer
selection without overdeterring beneficial activities.” Part 2 examines applying negligent hiring as
a cause of action for a nonprofit’s engagement of volunteers to work with children. Noting
contradictory decisions by high courts in U.S. states, concludes that the doctrine “does (and
should) apply to the engagement of unpaid volunteers acting under the auspices of a volunteer
organization.” Notes a decline in the charitable immunity doctrine. Part 3 “explores methods of
screening that may constitute a ‘reasonable’ background investigation” by a nonprofit fulfilling a
legal duty to utilize due care in selection of volunteers, particularly the role of criminal
background checks. Considers practical implications of access to, and costs of, screening. Part 4
is a brief conclusion. Among cases cited are those involving Roman Catholic, Baptist, United
Methodist, and Assembly of God churches. 193 footnotes.

Learn, Lindsey, & Liautaud, Marian V. (2009). Sexual abuse in faith communities: What one group of
experts has to say about protecting kids. Church Law & Tax Report: A Review of Legal and Tax
Developments Affecting Ministers and Churches, 23(1, January/February):27.

Learn is editorial coordinator, and Liautaud is editor, Your Church Media Group. Very briefly

reports comments by 5 respondents identified as experts in counseling, risk management,

litigation, and insurance claims during a roundtable discussion “on how to help faith communities

protect children and their ministries from any occurrences of child sexual abuse.” Organizes

responses around 4 questions: “How ca